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FRIDAY,  SEPTEMBER  29,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
SD-538  of  the  Dirksen  Senate  Office  Building,  Senator  Alfonse  M. 
D'Amato  (Chairman  of  the  Committee). 

OPENING  STATEMENT  OF  SENATOR  BENNETT 

Senator  Bennett.  The  Committee  will  come  to  order. 

This  morning,  the  Committee  meets  to  conduct  hearings  on  nine 
Presidential  nominees  of  important  Government  positions  within 
the  Committee's  jurisdiction.  We  will  read  these  names  very  quick- 
ly, because  we  have  a  vote  going  on. 

But,  from  HUD,  Dwight  Robinson  of  Michigan,  to  be  the  Deputy 
Secretary;  John  Knubel  of  Maryland  to  be  the  Chief  Financial  Offi- 
cer; Hal  DeCell  of  Mississippi  to  be  an  Assistant  Secretary;  Eliza- 
beth K.  Julian  of  Texas  to  be  an  Assistant  Secretary;  Kevin 
Chavers  of  Pennsylvania  to  be  the  President  of  the  Government 
National  Mortgage  Association,  Ginnie  Mae. 

From  the  FDIC,  Joseph  Neely  of  Mississippi  to  be  a  member  of 
the  Board.  And,  from  the  SEC,  Norm  Johnson  of  Utah  and  Isaac 
Hunt  of  Ohio  to  be  members. 

For  the  Council  of  Economic  Advisers,  Alicia  Munnell  of  Massa- 
chusetts to  be  a  member. 

The  Committee  is  pleased  to  welcome  all  of  the  nominees  and 
their  families  and  friends.  I  want  to  welcome  also  Senator  Hatch 
and  Senator  Lott,  who  are  here  to  make  formal  introduction  of  the 
nominees  from  their  States  to  the  Committee. 

The  Committee  will  proceed  as  follows:  First,  we  will  have  the 
formal  introductions.  Second,  we  will  swear  in  all  of  the  nominees. 
Then  we  will  call  the  nominees  to  the  witness  table  in  panels. 

Senator  Hatch,  I  welcome  you  to  the  Committee  and  look  forward 
to  your  testimony. 

(1) 


STATEMENT  OF  ORRIN  G.  HATCH,  U.S.  SENATOR,  FROM  THE 

STATE  OF  UTAH 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  I  appreciate  it. 

It's  really  an  honor  for  me  to  be  able  to  introduce  Norman  S. 
Johnson  to  fill  a  vacancy  on  the  Securities  and  Exchange  Commis- 
sion. I  don't  think  President  Clinton  could  have  made  a  better 
choice  for  this  position. 

Norm  has  been  a  securities  lawyer  since  he  first  served  at  the 
SEC  as  a  trial  lawyer  back  in  1967.  So,  for  almost  30  years  he  has 
practiced  securities  law  and  is  one  of  the  partners  in  Utah's  oldest 
and  most  prestigious  law  firms. 

So,  we  are  very  honored  that  this  person  of  extraordinary  talent 
and  superb  qualifications  has  been  selected  by  the  President  to 
serve  in  this  position.  And,  I  compliment  the  President  on  this 
choice. 

Throughout  Norm's  legal  career,  his  specialization  has  been  in 
the  securities  field.  I  might  add  that  he  has  lectured  in  the  field 
of  securities  law  at  the  University  of  Utah  and  Westminster  Col- 
lege, served  as  former  chairman  of  the  Securities  Subsection  of  the 
Utah  State  Bar,  served  as  the  former  chairman  of  the  Administra- 
tive Proceedings  Subcommittee  of  the  ABA's  Securities  and  Litiga- 
tion Committee,  and  is  currently  a  member  of  the  Federal  Regula- 
tion of  Securities  Commission,  the  ABA's  Committee  on  Securities 
Transaction  Litigation  and  the  ABA's  Subcommittee  on  Liaison 
with  Securities  Administrators  and  the  NASD. 

Obviously,  there  is  considerable  experience  in  the  securities  field, 
which  is  why  he  has  been  considered  one  of  the  Nation's  premier 
authorities  in  this  area  of  practice.  He  has  a  comprehensive  knowl- 
edge of  Federal  and  State  securities  laws  and  activities  affecting 
the  brokerage  and  investment  community. 

He  has  handled  scores  of  matters  relating  to  securities,  including 
court  litigation,  arbitration,  registration,  and  reporting  activities. 
As  an  arbitrator,  he  has  been  proven  to  be  a  person  who  can  be 
trusted  by  all  parties  to  render  fair,  sound,  and  impartial  rulings. 

Mr.  Chairman,  as  you  know,  America's  securities  markets  are 
both  incubators  and  catalysts  for  capital  growth.  As  the  regulatory 
body  that  oversees  these  markets,  the  SEC  can  critically  enhance 
the  Nation's  economic  prosperity. 

I  don't  know  of  anybody  in  my  lifetime  that  I  have  more  con- 
fidence in  as  a  human  being,  as  a  decent,  honorable,  intelligent 
person  of  capacity  than  I  do  of  Norm  Johnson.  I've  known  him  for 
the  vast  majority  of  my  life,  since  we  were  students  at  the  Brigham 
Young  University. 

I  have  been  very  proud  of  the  record  of  success  that  he  has  built 
as  both  a  practicing  lawyer  and  a  knowledgeable  student  of  the  Se- 
curities and  Exchange  Commission  and  all  of  the  rules  and  regula- 
tions pertaining  thereto,  and  statutes,  but  also  as  just  a  down  right 
fine  human  being. 

Senator  Bennett.  I  would  remind  the  Senator  that  we  now  have 
less  than  5  minutes. 

Senator  Hatch.  I  would  ask  unanimous  consent  that  the  balance 
of  my  remarks  be  placed  in  the  record  at  this  point. 

Senator  Bennett.  Without  objection. 

Senator  Lott,  do  you  want  to  go  ahead. 


STATEMENT  OF  TRENT  LOTT,  U.S.  SENATOR,  FROM  THE  STATE 

OF  MISSISSIPPI 

Senator  LoTT.  Thank  you  very  much,  Mr.  Chairman.  Yes,  I 
would  like  to. 

I  am  here  this  morning  on  behalf  of  Joseph  H.  Neely,  one  of  Mis- 
sissippi's most  outstanding  citizens,  businessmen  and  bankers,  to 
the  Banking  Committee.  He  has  been  nominated  by  the  President 
to  the  FDIC. 

So,  I  am  very  proud  that  he  is  the  first  Mississippian  to  be  nomi- 
nated to  serve  on  the  FDIC  Board.  He  is  from  my  hometown  of 
Grenada,  MS.  I've  known  him  for  many,  many  years. 

He  has  undergraduate  and  graduate  degrees  from  the  University 
of  Southern  Mississippi.  He  was  a  college  professor,  and  banker. 
Since  1992,  he  has  been  the  Commissioner  of  the  Mississippi  De- 
partment of  Banking  and  Consumer  Finance. 

He  has  an  outstanding  and  innovative  record  in  that  position.  I 
think  it's  really  a  credit  to  the  FDIC  that  we  will  have  a  man  with 
this  kind  of  banking  experience  and  business  experience  and  edu- 
cational background. 

I  am  delighted  to  be  here  and  support  his  nomination. 

I  also  would  like  to  take  just  one  moment  to  support  Hal  DeCell, 
who  is  the  former  Administrative  Assistant  to  Congressman  Jamie 
Whitten  of  Mississippi,  to  his  position  as  Assistant  Secretary  at 
HUD.  I  know  from  personal  experience  that  Hal  will  be  an  out- 
standing man  in  that  position. 

He  has  worked  with  Congress  for  years  and  years.  He  did  a  great 
job  with  Jamie  Whitten,  the  Chairman. 

He  is  also  from  Rolhng  Fork,  MS.  That  should  qualify  him  for 
just  about  anj^hing. 

Thank  you,  Mr.  Chairman. 

Senator  Bennett.  Duly  noted. 

The  Committee  will  stand  in  recess. 

[Whereupon,  a  recess  is  taken  at  10:15  a.m.,  to  reconvene  at 
10:45  a.m.,  this  same  date.] 

Senator  D'Amato.  I  want  to  apologize  to  all  of  those  here.  We've 
had  two  back  to  back  votes. 

I  know  that  we  have  started  some  of  the  introductions  by  my  dis- 
tinguished colleagues.  We  have  Senator  Cochran,  who  is  here  for 
the  purposes  of  introducing  several  nominees. 

Senator  Cochran. 

STATEMENT  OF  THAD  COCHRAN,  U.S.  SENATOR,  FROM  THE 
STATE  OF  MISSISSIPPI 

Senator  Cochran.  Thank  you,  Mr.  Chairman.  It's  an  honor  for 
me  to  be  here  today  to  introduce  to  the  Committee,  Joseph  Neely, 
who  has  been  nominated  to  serve  on  the  Board  of  the  Federal  De- 
posit Insurance  Corporation. 

He  is  one  of  our  finest  citizens  in  Mississippi.  He  lives  in  Vicks- 
burg,  MS.  He  is  head  of  the  State  agency  that  is  the  principal  regu- 
lator of  the  State  banks  in  our  State. 

He  has  been  very  active  in  civic  affairs,  president  of  his  civic  club 
in  Vicksburg,  MS,  and  head  of  the  Chamber  of  Commerce.  He  has 
been  senior  vice  president  of  the  Merchants  National  Bank  in 
Vicksburg,  a  very  respected  financial  institution  in  our  State. 


As  the  chief  regulator  of  the  banking  system  of  our  State,  he  is 
very  well  qualified  for  this  position,  in  my  judgment.  He  is  also  a 
person  of  good  moral  character.  He  is  well  respected  by  all  who 
know  him. 

He  is  well  educated.  He  has  a  Bachelor  and  Master  of  Business 
Administration  degree  from  the  University  of  Southern  Mississippi. 

He  has  attended  graduate  banking  schools  at  the  University  of 
Georgia  and  Rutgers  University  as  well  as  the  University  of  Colo- 
rado. So,  he  comes  to  this  job  with  a  lot  of  ability  and  a  lot  of  expe- 
rience as  well  as  preparation  that  uniquely  qualify  him  to  have  a 
perspective  on  this  Board  of  the  small  banks'  interests  and  view- 
points. 

I  think  that's  important,  Mr.  Chairman.  I  am  confident  that  if 
this  Committee  reports  the  nomination  favorably  to  the  Senate 
that  Joseph  Neely  will  serve  with  distinction  on  the  Federal  De- 
posit Insurance  Corporation  Board. 

Our  other  nominee  from  Mississippi  today  is  Hal  DeCell,  Hal 
DeCell,  III,  from  Rolling  Fork,  MS,  who  has  been  nominated  by 
President  Clinton  to  serve  as  Assistant  Secretary  of  the  Depart- 
ment of  Housing  and  Urban  Development  in  the  Office  of  Congres- 
sional and  Interdepartmental  Affairs.  He  comes  to  this  job  having 
served  as  a  member  of  the  staff  of  our  colleague,  Congressman 
Jamie  Whitten,  for  many  years. 

He  came  to  Washington  to  work  for  Congressman  Sonny  Mont- 
gomery after  serving  as  a  reporter  for  the  Delta  Democrat  Times 
for  2  years.  He  was  educated  at  Tulane  University,  an  outstanding 
student. 

He  comes  from  a  wonderful  family.  They've  owned  and  operated 
the  Deercreek  Pilot,  a  small  weekly  newspaper  in  Rolling  Fork, 
MS,  for  a  long  time. 

A  very  respected  and  well  liked  person  in  his  own  right,  Hal 
DeCell  will  be  an  excellent  Assistant  Secretary  at  this  Department. 
I'm  confident  that  he  will  get  along  with  our  side  just  as  well  as 
he  gets  along  with  the  other  side  of  the  aisle. 

He  has  a  lot  of  friends  on  the  Hill.  And,  everybody  who  knows 
him  likes  him  and  respects  him. 

He  is  a  person  of  great  intelligence  and  good  judgment.  So,  it's 
a  pleasure  for  me  to  be  here  today  and  recommend  him,  too. 

Jane  and  his  three  children  are  here  as  well.  A  wonderful  family. 

Thank  you  very  much  for  giving  me  this  opportunity  to  be  here 
to  introduce  these  two  fine  men. 

OPENING  COMMENTS  OF  CHAIRMAN  D'AMATO 

Senator  D'Amato.  Senator  Cochran,  let  me  thank  you  for  taking 
up  your  time,  because  I  know  the  tremendous  pressure  that  you 
are  under,  that  we  are  all  under.  For  you  to  take  your  time  cer- 
tainly speaks  legions  as  it  relates  to  both  of  these  nominees — Mr. 
Neely,  who  you've  previously  introduced  me  to,  and  now  Mr.  DeCell 
who  I  recall  having  seen  and  who  worked  with  Congressman  Whit- 
ten over  the  years. 

Certainly  that  is  the  highest  of  compliments  that  you  could  pay, 
to  take  your  time  to  be  here  to  introduce  nominees. 

Senator  CoCHRAN.  Thank  you,  Mr.  Chairman. 


Senator  D'Amato.  I  thank  you.  I  am  going  to  ask  our  first 
panel — and,  again,  we  have  a  press  of  time  and  we  have  a  number 
of  nominees — to  come  forward:  Mr.  Dwight  Robinson,  of  Michigan, 
to  be  HUD  Deputy  Secretary;  Mr.  John  Knubel,  to  be  HUD  Chief 
Financial  Officer;  Mr.  Hal  DeCell,  III,  to  be  HUD  Assistant  Sec- 
retary; Elizabeth  K.  Julian,  of  TX,  to  be  a  HUD  Assistant  Sec- 
retary. 

I  want  to,  at  this  time,  say  that  I  have  statements  on  behalf  of 
Isaac  Hunt,  of  OH,  submitted  by  Senator  Glenn,  who  could  not  be 
here,  and  also  statements  on  behalf  of  Alice  Munnell  later  and  on 
behalf  of  Senator  Kerry,  who  couldn't  be  here.  I  am  going  to  put 
these  statements  into  the  record  as  if  they  were  read  in  their  en- 
tirety. 

Senator  D'Amato.  Now,  I  am  going  to  ask  the  panel — yes,  I  see 
we  have  another,  Kevin  Chavers,  of  PA,  to  be  president  of  the  Gov- 
ernment National  Mortgage  Association.  OK. 

Would  you  all  stand  and  raise  your  right  hand? 

[The  oath  is  administered  by  Chairman  D'Amato.] 

Senator  D'Amato.  Do  you  agree  to  appear  and  testify  before  any 
duly  constituted  Committee  of  the  Senate? 

[The  nominees  indicated  affirmatively.] 

Senator  D'Amato.  Thank  you.  I  have  received  your  background 
statements.  They  have  been  thoroughly  evaluated  by  Committee, 
by  the  staff  and  also  the  necessary  reviews  by  the  FBI. 

So,  I  am  going  to  ask  you,  in  the  interest  of  time — and  we  will 
be  submitting  questions  to  you  for  the  record.  I  would  expect  that 
the  oath  that  you  have  taken,  to  agree  to  appear  and  testify  before 
the  Committee  duly  constituted,  I  would  also  ask  each  of  you,  not 
under  oath,  to  recognize  the  cooperative  effort  that  would  be  nec- 
essary between  yourselves  and  between  staff  with  the  Committee. 

We  have  had  this  ongoing  relationship.  It  has  been  one  that  has 
worked  well  on  a  bipartisan  level. 

We  would  hope  that  we  could  continue  that.  I  don't  think — and, 
as  I  look  everybody  nods  yes.  So,  for  the  record,  you  know,  the  re- 
porter might  want  to  say  everybody  said  yes. 

There  is  no  one  that  objects  to  that,  right? 

[The  nominees  indicated  no  objection.] 

Senator  D'Amato.  Let  me  ask,  starting  with  Mr.  Robinson  and 
working  from  your  side  over,  if  there  is  any  statement  that  you 
would  like  to  make.  We  will  take  your  full  statements,  as  if  read, 
in  their  entirety. 

Now,  if  everyone  reads  a  fully  prepared  statement.  Congress  will 
have  adjourned  for  the  week.  So,  I  would  appreciate,  if  you  have 
anyone  that  you  would  like  to  acknowledge  and  who  is  here  with 
you,  we  would  be  delighted  for  you  to  do  that  and  any  brief  state- 
ment that  you  think  you  could  make  in,  let's  say,  less  than  2  min- 
utes. 

Mr.  Robinson. 

DWIGHT  P.  ROBINSON,  OF  MICHIGAN,  TO  BE  DEPUTY 
SECRETARY  OF  HOUSING  AND  URBAN  DEVELOPMENT 

Mr.  Robinson.  Certainly,  Mr.  Chairman.  We  appreciate  the  op- 
portunity to  be  here  today.  We  will  be  extremely  brief 


My  name  is  Dwight  Robinson.  I  am  privileged  and  pleased  to  be 
asked  by  the  Secretary  and  nominated  by  the  President  to  serve  in 
the  capacity  as  Deputy  Secretary  of  the  Department  of  Housing 
and  Urban  Development. 

I  come  before  you  today  to  seek  your  approval,  and,  I  want  to  ex- 
pressly thank  my  colleagues  at  HUD,  along  with  the  staff  that  has 
worked  with  me  during  this  transition  period  while  I  have  served 
as  the  Acting  Deputy  Secretary. 

I  would  like  to  offer  a  special  thank  you  to  my  staff  at  Ginnie 
Mae  for  their  patience  with  me,  and  offer  a  thank  you  and  to  recog- 
nize my  wife,  Linda,  who  is  here  with  me  today,  and  to  thank  her 
and  my  son,  Noah,  who 

Senator  D'Amato.  Where  is  Linda  and  Noah? 

Mr.  Robinson.  My  wife  is  here. 

Senator  D'Amato.  Linda,  how  are  you?  And,  where  is  Noah? 

Mr.  Robinson.  Noah  is  at  school  today.  He  had  a  choice.  He 
had 

[Laughter.] 

Mr.  Robinson.  No  disrespect,  Mr.  Chairman,  but  he- 


Senator  D'Amato.  He  chose  wisely.  Look  how  late  we  are. 

[Laughter.] 

Mr.  Robinson.  His  teacher  challenged  the  class  to  no  TV  last 
night  and  she  would  spend  the  day  on  the  roof  if  they  didn't  watch 
TV.  So  he  wanted  to  see  his  teacher  on  the  roof  today  as  opposed 
to  see  Daddy  in  front  of  the  Committee. 

[Laughter.] 

Mr.  Robinson.  In  any  case,  I  would  offer  also  my  thank  you,  and 
a  special  thank  you  and  gratitude  to  my  personal  staff  who,  above 
all,  have  put  in  time  above  the  call.  That  is  Pauline,  Monica,  Al, 
Mary  Ellen  and  Carolyn. 

I  thank  you  for  your  time.  I,  of  course,  am  available  for  your 
questions,  Mr.  Chairman. 

Senator  D'Amato.  Well,  first  of  all,  it  is  a  pleasure  to  see  you 
back  again,  Mr.  Robinson.  I  recall  that  it  wasn't  that  long  ago,  2 
years  ago,  when  we  had  you  for  your  confirmation  hearing. 

I  commend  you  for  the  fine  job  that  you  have  done  as  President 
of  Ginnie  Mae.  That's  a  great  testimony  to  you  and  for  the  job  that 
you  have  done  and  the  position  that  has  been  entrusted  to  you. 

We  certainly  wish  you  the  best  of  luck.  We  look  forward  to  your 
continued  success. 

Mr.  Robinson.  Thank  you,  sir. 

Senator  D'Amato.  Mr.  Knubel,  you've  had  a  great  deal  of  experi- 
ence in  Government  and  in  the  private  sector,  having  served  as  the 
senior  advisor  in  the  Federal  Retirement  Thrift  Investment  Board. 
No  wonder  why  you  want  to  get  out  of  there. 

[Laughter.] 

Senator  D'Amato.  A  vice  president  at  Chase  Manhattan.  Does 
that  mean  a  merger,  of  things  to  come? 

JOHN  A.  KNUBEL,  OF  MARYLAND,  TO  BE  THE  CHIEF 
FINANCIAL  OFFICER  OF  HUD 

Mr.  Knubel.  I  don't  believe  so,  sir.  But,  I  do  want  to  thank  the 
Committee  for  considering  my  nomination. 


I  want  to  thank  the  President  and  Secretary  Cisneros,  as  well  as 
Mr.  John  Koskinen,  the  Deputy  Director  for  Management  at  0MB, 
and  Mir.  Ed  De  Seve,  my  predecessor  at  HUD,  who  briefed  me  on 
some  of  the  challenges  that  were  involved  in  this  job.  I  eagerly  look 
forward  to  participating  in  this  job  and  to  the  challenges  which  it 
represents. 

I  want  to  also  thank  my  wife  Carole,  who  unfortunately  couldn't 
be  here.  She  is  with  her  mother  who  is  rcovering  successfully  from 
some  surgery  just  3  days  ago  in  Florida  but  will  be  back  up. 

I  want  to  thank  her,  because  I  am  going  to  continue  to  try  her 
patience  in  this  job,  as  I  have  in  the  past,  with  the  long  hours  that 
I  know  it's  going  to  require.  But,  in  many  respects,  this  opportunity 
represents  something  that  I  have  been  personally  looking  forward 
to  for  many  years  since  a  student  at  the  Naval  Academy  and  then 
at  Oxford  studying  in  philosophy  and  economics,  the  working  out 
of  well  administered  programs. 

So,  I  look  forward  to  this  challenge.  I  appreciate  the  opportunity 
to  appear  before  you  and  would  be  happy  to  answer  any  questions 
that  might  be  on  your  mind,  either  in  writing  or  verbally. 

Senator  D'Amato.  Well,  thank  you.  It's  good  to  see  you  again. 

We  wish  you  success.  We  know  that,  given  your  years  of  experi- 
ence in  dealing  with  the  legislative  body,  we  hope  that  you  will  be 
mindful  of  our  little  problems.  I  know  you  will  be. 

Mr.  Knubel.  I  will  be. 

Senator  D'Amato.  Mr.  DeCell. 

HALBERT  C.  DeCELL,  III,  OF  MISSISSIPPI,  TO  BE  AN 
ASSISTANT  SECRETARY  OF  HUD 

Mr.  DeCell.  Yes,  sir,  Mr.  Chairman.  Thanks  very  much  for  the 
opportunity  to  appear  here  today. 

We  are  all  glad  to  be  here  and  appreciate  your  putting  this  to- 
gether. I  know  it's  a  rough  schedule  to  make. 

I  would  like  to  thank  my  wife,  Jane,  and  three  children,  Carrie, 
Clay  and  Charlie,  for  putting  up  with  me  during  this  process.  It 
has  been  somewhat  time  consuming. 

In  addition,  I  would  like  to  thank  Senator  Cochran  and  Senator 
Lott  for  their  kind  comments  on  my  behalf.  It  has  been  a  pleasure 
to  work  with  them  through  the  years,  as  well  as  Senator  Bond  and 
Senator  Heflin,  who  have  been  very  helpful. 

Most  of  my  background  is  well  known,  so  I  will  just  sit  and 

Senator  D'Amato.  It  is  well  known,  and  you  were  always  very 
thoughtful  when  you  sat  at  the  seat  of  real  power. 

[Laughter.] 

Mr.  DeCell.  You  always  had  to  be  careful  of  what  you  said.  So, 
I  will  keep  my  comments  short  and  be  glad  to  answer  any  ques- 
tions that  you  might  have,  sir. 

Senator  D'Amato.  Thank  you.  Elizabeth  Julian. 

ELIZABETH  K.  JULIAN,  OF  TEXAS,  TO  BE  AN  ASSISTANT 
SECRETARY  OF  HUD 

Ms.  Julian.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  appear  before  you  today. 

I  will  cut  my  remarks  somewhat  short  and  keep  them  somewhat 
personal.  But,  I  do  have  several  things  in  my  prepared  statement 


that  address  some  of  the — in  a  general  way  some  of  the  concerns 
I  know  the  Committee  may  have  about  this  nomination. 

I  want  to,  at  the  outset,  acknowledge  and  thank  my  husband,  Ed 
Cloutman,  and  my  son,  Edward,  who  cannot  be  here  with  me  today 
in  person  but  who  I  know  are  here  in  spirit.  As  you  may  know  from 
my  resume,  I  live  in  Dallas,  TX. 

When  I  was  given  the  opportunity  to  serve  in  this  Administration 
as  Deputy  General  Counsel  for  Civil  Rights  and  Litigation  at  HUD, 
our  family  had  a  difficult  decision  to  make.  My  husband  is  a  lawyer 
with  an  active  law  practice.  My  son  is  an  11  year  old  with  an  active 
career  in  baseball,  basketball  or  football,  depending  on  the  season, 
who  is  quite  sure  that  Lakewood  Elementary  School  in  Dallas  could 
not  get  along  without  him. 

So,  we  were  thrilled  that  I  had  been  asked  to  come  to  Washing- 
ton to  serve  in  Secretary  Cisneros'  administration  at  HUD,  but  that 
obviously  presented  us  with  a  problem.  After  long  family  discus- 
sions, we  agreed  that  they  would  hold  down  the  fort  at  home  and 
I  would  come  to  Washington  and  return  home  on  the  weekend, 
since  I  am  a  platinum  flyer. 

It  hasn't  been  easy,  but  I  actually  find  that  it  helps  to  maintain 
a  healthy  balance  to  drop  back  into  the  real  world  at  the  end  of 
each  very  long  week,  doing  Mom  things  and  spending  time  with 
people  for  whom  the  latest  beltway  happenings  are  not  a  high  pri- 
ority. However,  I  want  to,  and  must,  acknowledge  the  very  real  sac- 
rifice that  my  guys  are  making  and  to  thank  them  for  their  love 
and  support  during  this  past  2  years  and  their  continued  commit- 
ment to  this  adventure  with  me. 

I  am  both  honored  and  humbled  by  my  nomination.  I  am  hon- 
ored, because  I  have  dedicated  much  of  my  professional  career  to 
fighting  housing  discrimination  and  its  corrosive  effects  on  the  fab- 
ric of  our  country. 

Being  asked  to  serve  in  the  position  responsible  for  enforcement 
of  our  fair  housing  laws  at  HUD  represents  a  culmination  of  that 
work  and  represents  an  opportunity  to  serve  in  a  different  and  in 
many  ways  more  challenging  arena.  I  am  humbled,  because  I  know 
how  important  it  is  that  this  job  be  done  well  and  in  a  way  which 
engenders  respect  and  support  for  the  principles  which  are  em- 
bodied in  the  Fair  Housing  Act. 

As  my  resume  indicates,  prior  to  coming  to  HUD  I  was,  for  al- 
most 20  years,  a  legal  advocate  for  people  who  were  poor  and  many 
who  felt  that  they  had  been  victimized  by  discrimination.  I  under- 
stand that  perspective. 

However,  in  the  course  of  that  representation,  I  also  came  to  un- 
derstand the  limits  of  legal  advocacy  and  the  importance  of  people 
and  communities  coming  together,  rather  than  facing  off,  to  effec- 
tively address  the  difficult  problems  of  discrimination.  I  believe, 
from  my  own  experience,  that  reasonable  people  can  come  together 
and  resolve  many  of  these  issues  and  that  leadership  that  encour- 
ages such  coming  together  to  find  common  ground  on  the  difficult 
issues  of  race  and  other  forms  of  invidious  discrimination  should  be 
encouraged. 

Finally,  I  want  to  speak  briefly  to  why  I  am  here  and  why  this 
is  so  important  to  me.  I  am  47  years  old.  I  grew  up  in  a  small  town 


in  east  Texas  in  the  1950's  and  1960's,  which  was,  and  still  is, 
about  half  black  and  half  white. 

I  know  the  face  of  prejudice,  racism  and  intolerance.  I  know  how 
destructive  it  can  be  to  individuals  and  communities. 

I  believe  that  the  Fair  Housing  Act,  embodying  as  it  does  basic 
constitutional  principles  of  fairness,  dignity  and  equality  of  oppor- 
tunity, is  one  of  the  most  important  pieces  of  legislation  ever  to  be 
passed  by  Congress.  But,  I  also  believe  we  have,  to  date,  failed  in 
its  promise. 

I  am  honored  to  have  the  opportunity  to  be  at  HUD  under  the 
leadership  of  Secretary  Henry  Cisneros,  who  I  believe  truly  under- 
stands, believes  in,  and  is  committed  to  making  good  on  that  prom- 
ise. I  am  honored  to  have  been  asked  to  play  an  important  role  in 
that  effort. 

I  believe  I  have  the  common  sense  and  good  judgment  to  play 
that  role  out  in  a  way  that  will  earn  your  respect  and  trust.  If  I'm 
given  that  opportunity,  that's  what  I  will  try  to  do. 

Thank  you. 

Senator  D'Amato.  Thank  you  very  much.  I  would  note  for  the 
record  that  Senator  Bond  has  a  strong  statement  that  I  would 
enter  into  the  record.  He  is  going  to  attempt  to  get  here. 

I  would  say  to  all  of  the  nominees  that  please  respond  to  any 
questions  that  may  come  to  you.  Again,  the  Committee  Members — 
the  Finance  Committee  is  in  markup. 

I  am  going  to  call  upon  the  distinguished  Ranking  Member  in 
just  a  minute,  because  I  know  Senator  Moynihan  is  going  to  go 
back  there  and  protect  both  our  interests.  I  count  on  him.  I  know 
he  will  be  doing  that  at  that  markup. 

So,  I  would  ask  you — and  I  would  also  say,  please,  be  responsive, 
those  of  you  who  will  have  questions  that  will  be  submitted.  The 
record  will  be  submitted  so  that  my  colleagues  will  have  that  op- 
portunity. 

We  have  held  this  hearing — I  think  it's  safe  to  say — to  accommo- 
date the  Secretary,  Secretary  Cisneros,  because  we  understand 
that  these  are  key  positions,  not  only  to  the  individuals  involved 
but  to  HUD  and  its  effective  administration.  So,  we  would  ask  you 
then  to  be  responsive. 

Kevin  Chavers.  First  of  all,  let  me  say  that  it  is  a  personal  pleas- 
ure to  see  you  back,  Kevin. 

Kevin  has  been  a  distinguished  staff  member  of  this  Committee, 
having  served  I  think  both  in  the  Majority  and  the  Minority  when 
Democrats  were  in  the  majority  and  then  in  the  minority.  He  was 
always  highly  effective,  highly  regarded,  did  his  job  in  a  manner 
which  brought  people  together. 

I  am  delighted  that  you  are  here  today  before  us  ready  to  assume 
this  very  important  position.  Kevin. 

KEVIN  G.  CHAVERS,  OF  PENNSYLVANIA,  TO  BE  THE  PRESI- 
DENT OF  THE  GOVERNMENT  NATIONAL  MORTGAGE  ASSO- 
CIATION 

Mr.  Chavers.  Thank  you.  Chairman  D'Amato.  Thank  you  for 
those  kind  remarks. 

I  am  honored  and,  indeed,  humbled  by  the  opportunity  to  appear 
before  this  Committee  as  President  Clinton's  nominee  to  serve  as 


10 

president  of  Ginnie  Mae.  Indeed,  as  you've  mentioned,  I've  sat 
through  many  confirmation  hearings  in  this  room  but  never  before 
have  I  had  the  pleasure  of  sitting  here  at  the  witness  table  as  a 
Presidential  nominee. 

I  would  like  to  thank  Secretary  Cisneros  for  affording  me  the  op- 
portunity to  serve  as  part  of  his  team.  I  would  also  like  to  offer  my 
appreciation  to  Acting  Deputy  Secretary  Robinson  for  his  invalu- 
able mentoring. 

I  would  be  remiss  if  I  did  not  express  my  sincere  gratitude  to  my 
family,  specifically  my  wife.  Ginger,  for  her  love,  patience  and  sup- 
port; and,  my  siblings,  Carrie,  Clay  and  Donna,  for  their  love  and 
guidance;  and,  of  course,  my  parents,  William  and  Moria  Chavers, 
who  instilled  in  me  an  appreciation  of  the  value  of  education,  the 
expectation  of  excellence  and  a  commitment  to  public  service.  I  sit 
here  before  you  today  as  a  result  of  their  hard  work,  dedication  and 
sacrifice. 

In  fact,  my  personal  commitment  to  public  service  stems  from  the 
examples  set  by  my  mother  and  father  who  spent  35  and  31  years, 
respectively,  as  civil  servants.  They  did  so  in  order  to  assure  that 
their  children  would  be  afforded  opportunities  which  had  been  un- 
available to  themselves. 

My  commitment  is  deepened  by  a  profound  sense  of  obligation  to 
those  who  have  not  been  as  fortunate  as  myself  and  to  those  other 
public  servants  who  made  it  possible  for  a  young  man  like  myself 
to  sit  here  before  this  important  Committee. 

The  chance  to  serve  as  president  of  Ginnie  Mae  represents  the 
embodiment  of  my  dedication  to  public  service  and  fundamental  be- 
lief in  the  viability  of  public/private  partnerships  to  serve  in  the  in- 
terest of  the  Nation's  communities.  I  bring  to  this  challenge  not 
only  the  credentials  which  you  have  before  you  but  also  the  values 
and  principles  instilled  by  my  parents,  who  are  with  me  here 
today. 

I  welcome  the  opportunity  to  serve,  and,  I  will  be  pleased  to  an- 
swer any  questions,  Mr.  Chairman. 

Senator  D'Amato.  Kevin,  let  me  say  it  must  be  a  great,  great 
thrill  to  Mom  and  Dad  to  witness  this  wonderful  occasion.  I  know 
it  is. 

For  those  who  have  worked  with  you,  it's  a  great  sense  of  pride 
to  see  you  rise  to  this  level  and  to  see  that  the  Administration  has 
appreciated  your  talents. 

Mr.  Chavers.  Thank  you.  Senator. 

Senator  D'Amato.  Again,  I  ask  all  of  you  that  if  there  are  indi- 
vidual questions  that  will  be  submitted  by  Members  of  the  Commit- 
tee, we  would  be — we  would  be  very  appreciative  of  a  speedy  re- 
sponse. In  some  cases,  they  are  going  to  be  very,  very  detailed.  I 
have  to  tell  you  that  or  I  want  to  suggest  that. 

Now,  before  I  adjourn  this  panel,  I  would  like  to  make  a  few  com- 
ments regarding  the  expected  actions  to  be  taken  to  comply  with 
the  Government  ethics  rules.  Mr.  Knubel,  it's  my  understanding 
that  you  have  pledged  to  resign  as  a  member  of  the  Board  of  Direc- 
tors of  the  Domino  Insight  Growth  Fund  upon  your  potential  Sen- 
ate confirmation. 

My  staff  indicates  that  such  action  will  be  taken  simultaneously 
with  the  action  approving  your  nomination.  Is  that  correct? 
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Mr.  Knubel.  Yes,  sir.  Just  for  the  record,  it's  the  Dominion. 

Senator  D'Amato.  Dominion? 

Mr.  Knubel.  Yes,  sir. 

Senator  D'Amato.  OK.  That's  my  New  York  accent. 

[Laughter.] 

Mr.  Knubel.  I  have  one,  too,  sir. 

Senator  D'Amato.  Ms.  JuHan,  I  understand  that  the  various  mat- 
ters of  recusal  and  disquahfication  have  been  raised  with  you  by 
Committee  staff.  The  internal  HUD  memorandum  detailing  the 
specifics  of  your  recusal  will  be  made  a  part  of  the  hearing  record. 

In  addition,  it  is  my  understanding  that  your  resignation  from 
the  Board  of  Directors  of  various  educational  organizations  that 
you  are  affiliated  with  will  be  made  simultaneously  to  any  Senate 
action  approving  your  nomination.  Is  that  correct? 

Ms.  Julian.  Yes,  sir.  Actually,  I  went  on  and  resigned  from 
those. 

Senator  D'Amato.  OK.  Well,  we  just  wanted  to  make  that  part 
of  the  record  as  our  understanding  bringing  us  to  this  point. 

I  want  to  thank  all  of  those,  all  of  the  nominees.  We  will  move 
with  all  due  speed  in  each  of  your  cases. 

Thank  you. 

Senator  D'Amato.  I  am  going  to  ask  Senator  Moynihan,  who  is 
here  and  has  taken  time  from  his  busy  schedule  for  purposes  of  in- 
troducing, I  think.  Dr.  Alicia  Munnell. 

Senator  Moynihan. 

STATEMENT  OF  DANIEL  PATRICK  MOYNIHAN,  U.S.  SENATOR, 
FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  Thank  you,  Mr.  Chairman.  May  I  ask  Dr. 
Munnell  to  come  forward? 

Senator  D'Amato.  Certainly.  Dr.  Munnell. 

Ms.  Munnell.  Thank  you,  Mr.  Chairman. 

Senator  D'Amato.  Doctor,  how  are  you? 

Senator  Moynihan.  Mr.  Chairman,  this  is  a  distinct  honor  and 
pleasure  for  me — and  I  think  it  would  be  for  you — to  at  least  in  this 
case  to  introduce  to  the  Committee  Dr.  Alicia  Munnell,  who  has 
been  nominated  by  the  President  for  the  most  distinguished  posi- 
tion as  a  member  of  the  Council  of  Economic  Advisers,  which  was 
established,  of  course,  by  the  Emplo3anent  Act  of  1946  and  which 
has,  in  a  half  century  now,  been  the  summit  of  the  career  of  a  pro- 
fessional economist  in  our  Nation.  Dr.  Munnell  has  recently  been 
serving  as  the  Deputy  Assistant  Secretary  for  Economic  Policy  at 
the  Treasury  Department. 

Prior  to  that,  she  had  a  long — I  believe  20  years  long 

Ms.  Munnell.  Twenty  years. 

Senator  MOYNIHAN.  She  has  had  a  20  year  career  at  the  Federal 
Reserve  Bank  of  Boston  where  she  became,  in  time,  senior  vice 
president  and  director  of  research.  During  this  time,  no  person  in 
the  Federal  Reserve  system  came  anywhere  so  near  to  being  pro- 
ductive in  scholarly  works  and  economic  analysis. 

She  published  10  books.  She  practically  publishes  the  New  Eng- 
land Economic  Review,  48  articles  in  20  years. 

She  is,  sir,  of  particular  interest  to  you  and  to  the  Congress,  she 
would  be  the  first  member  of  the  Council  with  a  very  close  history 
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of  attention  to  concern  with  the  Social  Security  system.  She  has 
made  that  a  special  study. 

She  was  a  cofounder  and  the  first  president  of  the  National 
Academy  of  Social  Insurance.  I  don't  think  anyone  in  her  genera- 
tion, which  sort  of  follows  the  founding  generation,  has  studied  this 
subject  to  such  a  large  effect  and  has  a  deep  knowledge  of  it. 

It's  time  someone  on  the  Council  had  that  background.  She  is 
just  the  person  to  lead  us  through  the  maize  of  end  taxation  and 
about  which  The  Washington  Post  speaks  so  warmly  this  morning. 

I  do  very  much  commend  her  to  this  honorable  Committee. 

Senator  D'Amato.  Well,  Senator  Moynihan,  I  want  to  thank  you 
for  taking  up  your  time,  particularly  recognizing  the  extraordinary 
stresses  and  pressures  and  time  constraints  placed  upon  you,  all  of 
our  colleagues  but  you  in  particular,  given  the  momentous  deci- 
sions that  are  being  made  and  that  the  Finance  Committee,  which 
has  been  under  your  stewardship  and  your  position  as  the  Ranking 
Member  now  confers.  So  it  is,  I  think,  a  testimony  to  the  deep  held 
feelings  and  convictions  that  you  have  as  it  relates  to  Dr.  Munnell 
and  her  distinguished  background. 

It  certainly  gives  to  me  personally  a  great  assurance  that  as  we 
proceed  into  some  of  the  most  difficult  areas  and  some  that  may 
be  the  most  contentious  that  the  Administration  calls  upon  some- 
one with  Dr.  Munnell's  illustrious  background  and  career  so  that 
we  can  put  some  reliance  in  those  suggestions  that  are  put  forth, 
again,  in  an  area  that  is  going  to  bring  lots  of  rhetoric  from  both 
sides.  We  would  hope  that  the  Doctor  would  be  able  to  provide  that 
kind  of  light  and  maybe  a  path  and  will  even  bring,  believe  it  or 
not.  Democrats  and  Republicans  together  to  do  the  business  of  the 
people. 

Wouldn't  that  be  wonderful?  So,  thank  you. 

Senator  MOYNIHAN.  Thank  you. 

Senator  D'Amato.  Thank  you.  Senator,  for  taking  up  your  time. 
I  believe  I  see  Senator  Hatch  is  here. 

Well,  Senator  Hatch,  I  am  going  to  call  him  in  a  moment,  be- 
cause he  has  already  introduced 

Senator  Moynihan.  Oh,  all  right. 

Senator  D'AMATO  [continuing].  And  we  are  going  to  ask  panel 
number  2  to  come  up.  I  don't  know  if  he  wants  to  sit  up  here  with 
us  or  make  another  presentation. 

But,  we  thank  you,  Senator  Moynihan.  Dr.  Munnell,  we  will  be 
back  with  you  after  we  do  panel  number  2. 

That  brings  us  to  panel  number  2,  Mr.  Joseph  Neely,  to  be  a 
member  of  the  FDIC  Board;  Mr.  Norman  Johnson,  from  the  great 
State  of  UT,  to  be  a  member  of  the  SEC;  Mr.  Isaac  Hunt  of  OH, 
to  be  a  member  of  the  SEC. 

Again,  I  know  of  Senator  Hatch's  strong  support.  I  can  testify  to 
it  personally,  Mr.  Johnson. 

On  a  daily  basis,  sometimes  on  an  hourly  basis,  I  have  been  ca- 
joled. I  have  never  been  threatened,  but  "Alfonse,  when  are  we 
going  to  have  these  hearings?" 

So,  I  don't  know  whether  it's  the  Chairman  of  the  SEC  himself 
or  Senator  Hatch  who  has  been  a  stronger  advocate  in  terms  of 
bringing  these  hearings  to  us  today  so  that  all  of  you  gentlemen, 
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but  particularly  Mr.  Johnson,  could  have  an  opportunity  to  come 
and  to  be  with  us. 

Senator  Sarbanes  is  here.  Senator,  if  you  have  any  comments? 
And,  Senator  Faircloth,  if  you  have  any  comments? 

OPENING  STATEMENTS  OF  SENATOR  SARBANES 

Senator  Sarbanes.  Well,  Mr.  Chairman,  first  I  will  say  that 
when  Senator  Hatch  refers  to  you  as  Alfonse,  you  know  it's  serious 
business. 

[Laughter.] 

Senator  Sarbanes.  Second,  I  am  pleased  to  have  this  panel  be- 
fore us.  I  look  forward  to  hearing  from  them. 

All  of  them  bring  us  records  of  considerable  experience  and 
knowledge.  I  hope  we  can  move  on  with  the  business  at  hand. 

Senator  D'Amato.  All  right.  Let  me  first  say  that  the  SEC  has 
been  operating  with  only  two  Commissioners  for  some  time  now. 

The  President  has  nominated  Isaac  Hunt  and  Norman  Johnson 
to  fill  two  of  the  three  vacant  seats.  Mr.  Hunt,  who  is  a  nominee 
to  fill  a  Democratic  Commissioner's  seat,  is  presently  the  Dean  and 
a  law  professor  of  the  University  of  Akron  School  of  Law. 

He  has  been  primarily  involved  in  academia  for  the  last  two  dec- 
ades and  is  a  former  SEC  staffer  from  the  Division  of  Corporate 
Regulation.  So,  he  brings  a  varied  and  important  background  to  the 
Commission. 

Mr.  Johnson  is  a  nominee  to  fill  the  Republican  Commissioner's 
seat.  He  has  been  a  very  successful  and  outstanding  securities  law 
practitioner  for  the  past  three  decades  and  was  also  a  former  SEC 
staffer  who  served  as  a  trial  attorney  in  the  Trading  and  Markets 
Division.  For  now,  at  least,  Mr.  Johnson  will  be  the  lone  Repub- 
lican voice  on  the  Commission. 

Joseph  Neely  has  been  nominated  to  be  a  member  of  the  Board 
of  Directors  of  the  FDIC.  Mr.  Neely  is  currently  the  Commissioner 
of  Banking  for  the  State  of  MS  and  has  a  stellar  record  of  achieve- 
ment in  his  15  years. 

With  Mr.  Neely's  appointment  as  the  Republican  member  of  the 
FDIC  Board,  the  FDIC's  five-member  Board  will  be  at  full  strength 
for  the  first  time  since  1992.  His  expertise  and  experience  will  be 
a  welcome  addition  to  the  Board. 

Gentlemen,  would  you  please  stand  just  for  the  purposes  of  the 
oath? 

[The  oath  is  administered  by  Senator  D'Amato.] 

Senator  D'Amato.  Do  you  agree  to  appear  and  testify  before  any 
duly  constituted  committee  of  the  Senate? 

[The  nominees  responded  affirmatively.] 

Senator  D'Amato.  As  I've  indicated  to  the  others,  your  full  state- 
ments will  be  included  in  the  record  as  if  read  in  their  entirety. 
And,  at  this  time,  we  will  start  with  you,  Mr.  Neely. 

JOSEPH  H.  NEELY,  OF  MISSISSIPPI,  TO  BE  A  MEMBER  OF  THE 
BOARD  OF  DIRECTORS  OF  THE  FEDERAL  DEPOSIT  INSUR- 
ANCE CORPORATION 

Mr.  Neely.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the  op- 
portunity to  appear  before  this  distinguished  Committee. 
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I  would  also  like  to  thank  Senators  Lott  and  Cochran  for  their 
friendship  over  the  years  and  for  taking  the  time  to  appear  before 
the  Banking  Committee  today  in  support  of  my  nomination.  I  feel 
very  honored  to  have  the  support  of  the  Senators  that  represent  my 
home  State  as  well  as  the  people  of  Mississippi. 

I  speak  for  my  wife,  Linda,  and  my  son,  Joel,  and  my  daughter, 
Jessica,  who  could  not  be  here  with  me  today.  Without  their  sup- 
port I  could  not  even  consider  this  opportunity. 

I  am  deeply  honored  that  the  President  has  nominated  me  to  the 
position  of  Director  on  the  Board  of  Directors  of  the  Federal  De- 
posit Insurance  Corporation.  As  you  mentioned,  Mr.  Chairman,  the 
Committee  is  familiar  with  my  background. 

I  have  witnessed  many  changes  in  the  banking  and  thrift  indus- 
try over  the  past  20  years,  as  have  the  Members  of  this  Committee. 
I  also  recognize  that  the  FDIC  has  a  great  many  financial  and 
management  challenges  facing  it  currently. 

The  perspective  that  I  would  bring  to  the  FDIC  Board  is  founded 
at  the  grassroots  level  of  the  Nation's  financial  institutions — as  a 
community  banker  and  as  a  State  supervisor.  In  summary,  my  ca- 
reer has  allowed  me  to  witness  firsthand  the  effects  and  the  end 
results  of  regulatory  decisions  and  mandates. 

My  perspective  was  developed  in  the  lobbies  and  on  the  front 
lines  of  community  banks,  as  a  banker  and  as  a  regulator.  I  hope 
to  never  lose  this  perspective  and  to  bring  it  with  me  to  the  board 
room  of  the  FDIC. 

Again,  I  welcome  this  opportunity  to  appear  before  the  Commit- 
tee and  answer  your  questions. 

Senator  D'Amato.  Mr.  Neely,  are  you  sure  you  want  to  make  this 
move,  going  from  superintendent  into  this  thicket? 

[Laughter.] 

Senator  D'Amato.  I  know  you  do.  We  have  spoken  before. 

The  fact  is  that  you've  got  the  strong,  strong  support  of  both  your 
Senators,  Senators  Lott  and  Cochran.  We  have  met. 

I  am  delighted  that  we  have  come  to  this  point.  We  look  forward 
to  your  stewardship  and  your  service  in  this  very,  very  important 
area. 

Mr.  Neely.  Thank  you,  Mr.  Chairman. 

Senator  D'Amato.  Norm,  I  feel  that  you  are  almost  like  a  broth- 
er. 

[Laughter.] 

Senator  D'Amato.  I'm  telling  you.  Morning,  noon,  night,  wher- 
ever I've  been,  there  has 

[Laughter.] 

Senator  D'AMATO  [continuing].  Been  a  great  advocate  on  your  be- 
half, not  only  because  of  the  friendship  that  he  has  with  you  over 
so  many  years  but  because  of  the  great  respect  and  the  under- 
standing and  knowledge  that  he  knows  that  you  are  going  to  do  a 
terrific  job.  I  am  talking  obviously  about  the  senior  Senator  from 
UT,  Senator  Hatch. 

So,  we  are  glad  that  we  have  you  here  this  day. 

NORMAN  S.  JOHNSON,  OF  UTAH,  TO  BE  A  MEMBER  OF  THE 
SECURITIES  AND  EXCHANGE  COMMISSION 

Mr.  Johnson.  Thank  you,  Mr.  Chairman. 


15 

Senator  D'Amato.  Do  you  have  a  statement? 

Mr.  Johnson.  I  would  like  to  introduce  my  wife,  Carol,  who  is 
here. 

Senator  D'Amato.  Mrs.  Johnson. 

Mr.  Johnson.  I  am  very  humbled  by  this  nomination  and  this 
experience.  I  am  very  thankful  to  be  nominated  by  the  President 
and  sponsored  by  Senators  Hatch  and  Bennett  and  for  the  assist- 
ance of  the  Chairman  and  his  staff. 

If  this  nomination  is  confirmed,  I  pledge  my  energies  and  efforts 
to  do  my  very  best  on  behalf  of  Congress  and  the  people  of  Amer- 
ica. 

Thank  you. 

Senator  D'Amato.  Thank  you.  Norm.  Mr.  Hunt,  is  it  Dean? 

Mr.  Hunt.  Former  Dean,  sir.  I  retired  from  the  deanship  at  the 
end  of  the  fiscal  year. 

Senator  D'Amato.  Well,  if  you  could  handle  that,  being  Dean  of 
a  major  law  school,  then  I  have  to  tell  you,  we  need  your  help  over 
at  the  SEC. 

Mr.  Hunt.  Thank  you. 

Senator  D'Amato.  Now,  you  come  with  the  highest  of  rec- 
ommendations. Senator  Glenn  has  put  in  a  very  strong  letter  of 
recommendation. 

I  know  Chairman  Levitt  is  looking  forward  to  you  joining  with 
him  and  helping  him.  I  think  the  SEC  has  been  doing  an  outstand- 
ing job. 

We  certainly  look  forward  to  your  participation. 

Mr.  Hunt.  Thank  you,  Mr.  Chairman. 

Senator  D'AMATO.  Do  you  have  a  statement? 

ISAAC  C.  HUNT,  JR.,  OF  OHIO,  TO  BE  A  MEMBER  OF  THE 
SECURITIES  AND  EXCHANGE  COMMISSION 

Mr.  Hunt.  Chairman  D'Amato  and  Members  of  the  Committee, 
I  will  be  brief  It  is  for  me,  of  course,  indeed,  an  honor  and  privilege 
to  be  considered  for  the  position  of  Commissioner  of  the  Securities 
and  Exchange  Commission. 

I  am  honored  to  have  been  nominated  by  President  Clinton  to 
serve  on  the  Commission. 

As  you  noted,  Mr.  Chairman,  my  first  job  out  of  law  school  was 
as  an  attorney  on  the  staff  of  the  SEC.  From  that  time  until  now, 
I  have  been  proud  of  that  association,  as  I  consider  the  SEC  to  be 
one  of  the  finest,  if  not  the  finest,  independent  regulatory  agencies 
in  the  United  States  Government. 

I  would  like  to  introduce  you  to  my  son,  Isaac  Cosby  Hunt,  III, 
who  is  behind  me,  who  has  joined  me  here  today.  His  decision  at 
the  relatively  young  age  of  21  to  devote  himself  to  helping  others 
by  embarking  on  a  career  in  public  schools  teaching,  at  least  for 
awhile,  was  a  source  of  great  pride  for  me  and  for  his  mother,  my 
late  wife,  Elizabeth. 

I  would  like  to  thank  you,  Mr.  Chairman,  Senator  Glenn  and 
members  of  the  staffs  of  the  Committee  for  the  courtesies  they  ex- 
tended to  me  and  to  my  fellow  nominee  and  now  friend,  Norman 
Johnson.  I  would  be  remiss  also  if  I  did  not  thank  the  Commission 
staff  members  for  their  excellent  assistance  to  the  two  of  us  in  the 
recent  weeks. 
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I  look  forward  to  working  with  the  Commission.  It  has  interest- 
ing problems,  a  talented  staff. 

I  stand  ready  to  answer  any  questions  of  the  Committee,  written 
or  oral.  Thank  you,  Mr.  Chairman. 

Senator  D'Amato.  Thank  you,  Mr,  Hunt.  I  would  like  to  note,  be- 
fore we  open  up  for  questions — and  this  Senator  does  not  intend  to 
pose  any  but,  for  the  record.  Senator  Bennett  was  here  and  opened 
the  hearings  initially  for  the  purposes  of  having  Senator  Hatch 
make  a  presentation  of  Mr.  Johnson.  He  has  been  detained  at  an- 
other hearing. 

He  has  asked  that  I  enclose  a  statement  on  behalf  of  him,  on  be- 
half of  Mr.  Johnson,  for  the  record.  So  ordered.  That  will  be  in- 
cluded, a  strong  record  of  support. 

I  have  no  questions  of  the  nominees.  I  would  ask  that  if  the  Com- 
mittee or  individual  Members,  through  the  Committee,  submit 
questions  to  you  that  you  please  respond  as  promptly  as  possible 
so  that  we  can  move  this  process  forward. 

I  am  verv  confident,  as  it  relates  to  all  three  of  the  nominees, 
that  we  will  be  acting  with  all  due  speed  and  will  be  bringing  to 
the  floor  your  nominations  so  that  you  can  be  confirmed  by  the  en- 
tire Senate. 

Senator  Sarbanes. 

Senator  Sarbanes.  Well,  thank  you  very  much,  Mr.  Chairman. 
Mr.  Johnson  and  Mr.  Hunt,  you  both  worked  for  the  SEC  early  in 
your  careers,  as  I  understand  it. 

Mr.  Johnson.  Yes,  sir. 

Mr.  Hunt.  Yes,  sir. 

Senator  Sarbanes.  I  was  wondering,  given  that  past  acquaint- 
ance with  the  SEC — and  I  assume  you  have  continued  to  follow  it — 
what  problems  do  you  see  confronting  the  Commission  right  now? 

Mr.  Hunt.  I  think  there  are  a  myriad  of  problems  confronting 
the  Commission  right  now.  Senator  Sarbanes.  We've  got  ever  more 
complex  investment  instruments  being  developed  by  the  industry. 

As  you  are  probably  aware,  from  the  papers  in  the  last  few  days, 
we  have  regulatory  and  legislative  initiatives  springing  from  both 
the  Commission  and  from  Members  of  the  Senate  and  House  that 
could  radically  change  the  securities  business.  We  have  problems 
of  the  globalization  of  the  industry  and  how  to  reconcile  foreign 
countries  accounting  and  disclosure  standards  with  ours  as  the 
market  becomes  more  integrated. 

So,  I  don't  think  that  the  Commission,  at  this  juncture,  wants  for 
interesting  work. 

Senator  Sarbanes.  Mr.  Johnson. 

Mr.  Johnson.  I  would  add  to  that  perhaps  that  Glass  Steagal  is 
an  issue  that  is  facing  the  Commission  and  that  litigation  reform 
is  a  matter  that  involves  the  Commission. 

I  think  those  are  two  areas. 

Senator  Sarbanes.  Let  me  just  add  one  other,  which  is  working 
its  way  through  the  legislative  labor.  But,  there  is  at  the  moment 
a  projected  20  percent  cut  in  the  funding  for  the  Securities  and  Ex- 
change Commission. 

The  Chairman  of  the  Commission  has  written  to  us  and  said  that 
it's  just  impossible  for  the  Commission  to  do  its  work  with  that  size 
of  a  cut.  That's  a  matter  of  very  deep  concern. 
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Actually,  what  happened — it's  interesting.  The  fees  which  the 
Commission  charges  the  private  sector  for  various  filings,  which  do 
not  go  to  the  Commission  but  they  go  into  the  Treasury  and  then 
the  Commission  gets  its  money  by  a  separate  appropriation,  those 
fees  have  exceeded  the  appropriation  given  to  the  Commission. 

This  year,  the  Commission's  budget  was  cut  20  percent  and  the 
fees  were  cut  by  legislative  action.  I  don't  happen  to  subscribe  to 
the  legislative  action,  but  cut  the  fees. 

In  fact,  the  fees  were  cut  by  roughly  the  amount  by  which  the 
Commission's  budget  was  cut.  So,  in  effect,  what  you  have  is  the 
SEC  being  reduced  to  80  percent  of  its  capability  by  the  budget  cut 
at  the  same  time  that  you  are  reducing  the  fees. 

This  is  not  an  increase  in — deferring  an  increase.  This  is  actually 
reducing  the  existing  fees. 

Now,  some  in  the  private  sector  have  already  told  us  they  prefer 
to  pay  the  fees  and  have  an  SEC  that  can  function  properly.  I  think 
it's  a  responsible  recognition  on  their  part  of  the  importance  of  the 
SEC  in  providing  the  integrity  of  our  markets. 

But,  I  think  that's  going  to  be  one  of  the — if  that  stays,  then 
hopefully  we  can  fmd  some  way  to  reverse  it.  But,  if  that  stays,  I 
think  that's  going  to  be  your  overwhelming  problem  when  you  get 
there. 

Chairman  Levitt  has  done  a  very  responsible  job  of  leading  the 
SEC.  He  has  already  told  the  Congress  that  this  is  impossible  for 
them  to  be  able  to  handle. 

So,  I  just  add  that  to  your  agenda. 

Mr.  Hunt.  Thank  you.  Senator. 

Mr.  Johnson.  Thank  you,  sir. 

Senator  Sarbanes.  I  have  no  other 

Senatoi  D'Amato.  You  don't  want  to  discourage  them. 

[Laughter.] 

Senator  Sarbanes.  Well,  they  need  to  know  what  they  are  head- 
ed into,  because  I  think  this  is  one  area  where  regulation  serves 
a  very  important  function.  The  U.S.  markets  are  respected  around 
the  world  because  people  can  rely  upon  them  and  go  into  them 
with  some  sense  that  there  is  going  to  be  fair  dealing  and  integrity 
in  the  marketplace. 

Senator  D'Amato.  I  have  sent  a  strong  letter,  just  for  the 
record — and  I  don't  know  if  my  colleague.  Senator  Sarbanes,  is 
aware — yesterday  to  Senator  Gramm  in  which  I  proposed  that  we 
increase  the  funding  to  the  level  that  has  been  suggested,  restore 
the  20  percent  cut.  If  need  be,  we  would  increase  the  fees  accord- 
ingly; that  the  industry  representatives  have  met  and  that  I  think 
there  is  a  broad  consensus — not  all  of  the  industry  but  a  broad  con- 
sensus that  they  would  rather  have  that  slight  increase  or  restora- 
tion— actually  it's  already  decreased  and  add  it  back  for  the  pur- 
poses of  seeing  to  it  that  the  work  of  the  SEC  can  be  continued. 

I  believe  that  we  are  going  to  work  toward  an  accommodation. 
At  least  10  percent  of  those  funds  or  half  will  be  restored,  I  believe, 
in  the  present  bill. 

It  is  my  hope  that  when  we  get  to  conference,  by  that  time  we 
will  be  able  to  work  out  the  balance.  But,  certainly  it  does  not 
make  sense  in  this  market  to  jeopardize  the  kind  of  enforcement 
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that  helps  keep  honest  people  honest  and  roots  out  those  rogues 
and  people  who  would  take  advantage  of  the  system. 

The  system  is  changing  so  quickly  today  that  we  need  those  re- 
sources. Those  resources  will  pay  great  dividends  to  the  American 
capital  and  free  market  system,  not  over  Government  regulation 
but  is  being  there  in  a  manner  consistent  with  seeing  to  it  that  the 
capital  free  market  system  works  without  those  who  would  extort 
or  would  hijack  or  who  comes  in  with  the  various  schemes  that 
really  not  only  defraud  individuals  but  threaten  the  vibrancy  and 
the  vitality  of  this  great  market. 

I  think  the  Commission  overall  has  done  an  extraordinarily  effec- 
tive job  and  has  been  well  balanced.  Now,  you  can  pick  any  one 
issue  and  say  reasonable  people  might  disagree  on  them. 

But,  overall  I  think  they  have  done  an  extraordinary  job.  I  look 
forward  to  the  service  of  all  three  of  our  nominees,  two  of  them  at 
the  SEC,  and  Mr.  Neely  with  the  FDIC.  I  think  the  three  of  you 
will  make  very  important  contributions. 

We  thank  you  for  being  with  us  today. 

Senator  Sarbanes.  Well,  gentlemen.  Chairman  D'Amato  has  just 
brightened  your  day  a  little  bit  by  the  report  of  these  activities  of 
his.  I  am  hopeful  they  are  going  to  produce  a  fruitful  result  and 
you  will  be  able  to  work  in  a  more  reasonable  budget  environment. 

Thank  you. 

Senator  D'Amato.  Thank  you  all  for  being  with  us.  Let  me  ask 
Dr.  Munnell  to  come  up  again. 

Alicia  Munnell  is  no  stranger  to  this  Committee.  I  think  she  has 
testified  before  probably  more  congressional  committees — ^Alicia, 
Doctor,  I  ask  you  to  take  the  oath. 

[The  oath  is  administered  by  Senator  D'Amato.] 

Senator  D'Amato.  Do  you  agree  to  appear  and  testify  before  any 
duly  constituted  committee  of  the  Senate? 

[The  nominee  responds  affirmatively.] 

Senator  D'Amato.  Thank  you  so  much,  Doctor.  Dr.  Munnell,  we 
are  pleased  that  you  are  here  before  us. 

You  have  been  nominated  to  serve  as  a  member  of  the  Presi- 
dent's Council  of  Economic  Advisers.  You  are  presently  the  Assist- 
ant Secretary  of  Economic  Policy  at  the  Department  of  Treasury. 

Prior  to  coming  to  Washington,  Dr.  Munnell  has  held  a  number 
of  positions  with  the  Federal  Reserve  Bank  of  Boston,  most  re- 
cently serving  as  senior  vice  president  and  director  of  research.  I 
think  no  greater  tribute  could  be  paid  than  the  recommendation 
and  the  knowledge  that  Senator  Moynihan,  who  has  worked  with 
you  and  observed  your  work  over  the  years,  gave  in  his  presen- 
tation today. 

So,  we  welcome  you  to  the  Committee. 

ALICIA  H.  MUNNELL,  OF  MASSACHUSETTS,  TO  BE  A  MEMBER 
OF  THE  COUNCIL  OF  ECONOMIC  ADVISERS,  VICE  LAURA 
TYSON 

-  Ms.  Munnell.  Thank  you  very  much,  Mr.  Chairman  and  Senator 
Sarbanes.  I  am  very  pleased  and  honored  to  appear  before  you 
today. 
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I  would  like  to  thank  Senator  Moynihan,  who  spoke  on  my  be- 
half. I  have  known  him  for  a  very  long  time  and  admire  him  very 
much.  So,  I  am  very  appreciative  of  his  endorsement. 

I  would  also  just  like  to  take  a  moment  and  introduce  three 
members  of  my  family  who  are  here  today — my  husband,  Henry 
Healy;  my  sister-in-law,  Katherine  Smith;  and,  my  son,  Clark 
Munnell.  My  other  son,  Hamilton 

Senator  D'Amato.  Where  is  Clark? 

Ms.  Munnell.  Clark. 

Senator  D'Amato.  OK.  You've  got  them  all  split  over  here.  Your 
sister  is  over  there.  Clark  is  there. 

Ms.  Munnell.  My  other  son,  Hamilton,  is  just  starting  a  career 
as  a  teacher  in  Concord,  New  Hampshire  this  month,  so  he  couldn't 
come  today. 

I  would  just  like  to  say  a  word  about  the  Council  of  Economic  Ad- 
visers. As  you  noted,  I  have  served  for  3  years  in  Government,  so 
I  have  seen  the  contribution  firsthand  that  the  Council  makes. 

The  Council  is  not  embedded  in  any  agency,  so  it  doesn't  have 
to  defend  any  particular  programs.  It  also  has  a  wondrous  staff. 

It  brings  people  in  for  2  years.  They  have  fresh  ideas.  They  have 
lots  of  energy.  They  have  wonderful  anal3rtical  techniques. 

Time  after  time,  I  would  enter  a  room  in  the  White  House  or  the 
Old  Executive  Office  Building  and  see  somebody  from  the  Council 
across  the  table  and  know  that  from  Day  One  I  would  have  an  ally 
on  any  particular  issue. 

This  is  both  an  exciting  and  challenging  time  to  be  in  economic 
policy.  We  have  had  some  short  term  successes  in  getting  the  econ- 
omy moving  and  creating  jobs,  but  we  face  many  long  term  chal- 
lenges. 

ProducLivity  growth  is  not  fast  enough.  The  distribution  of  wage 
growth  is  very  unequal.  These  are  the  problems  that  we  need  to 
solve  as  we  enter  the  21st  century. 

Finally,  I  relish  the  opportunity  to  serve  as  a  member  of  the 
Council,  but  I  will  be  very  sad  to  leave  the  Treasury  Department. 
The  Treasury  Department  has  one  of  the  best  career  staffs  that  you 
have  ever  seen. 

Everything  you  have  ever  heard  about  them  is  true.  They  are 
wonderful. 

Finally,  in  the  last  few  weeks,  I  have  met  with  several  Members 
of  the  Banking  Committee.  I  really  appreciate  the  time  they  have 
taken  to  talk  to  me. 

The  only  way  we  are  going  to  make  any  progress  is  with  an  open 
and  candid  dialog.  So,  I  appreciate  their  candor  and  the  time  that 
they  have  spent. 

I  would  be  delighted  to  answer  any  questions  you  have  of  me. 

Senator  D'Amato.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  have  no  questions.  Just  let 
me  say  that  I  think  this  is  a  splendid  appointment. 

Dr.  Munnell  brings  an  excellent  background,  both  in  academic 
training  and  experience,  to  the  Council.  She  has  earned  degrees  in 
economics  from  three  highly  respected  institutions — a  doctorate 
from  Harvard,  a  Master's  from  Boston  University,  and  a  Bachelor's 
from  Wellesley. 
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She  did  distinguish  work  in  the  Research  Department  of  the  Fed- 
eral Reserve  Bank  of  Boston  for  about  2  decades.  She  directed  the 
Department  for  the  last  9  of  those  years.  Her  own  research  and  the 
research  that  she  directed  have  a  reputation  in  the  field  for  careful 
scholarship  and  for  policy  relevance. 

For  the  last  2y2  years,  she  has  been  doing  an  outstanding  job  as 
Assistant  Secretary  of  the  Treasury  for  Economic  Policy. 

Her  research  has  covered  a  wide  range  of  issues.  She  knows  both 
macroeconomics  and  microeconomics. 

I  think  her  background  and  expertise  make  her  an  excellent  can- 
didate, not  only  for  this  position  but  actually  for  any  number  of  po- 
sitions in  economic  policymaking.  So,  I  have  a  particularly  keen  in- 
terest, because  I  worked  for  a  year  for  Walter  Heller  when  he  was 
Chairman  of  the  Council  of  Economic  Advisers. 

I  think  the  Council,  over  the  years,  has  been  an  outstanding 
agency.  Some  of  the  finest  economists  in  the  country  have  served 
as  members  of  the  Council  of  Economic  Advisers. 

As  Alicia  Munnell  pointed  out  in  her  statement,  the  Council  has 
been  able,  since  it  has  no  vested  departmental  or  agency  interest, 
to  take  a  broader  view  of  economics.  I  think  has  been  a  very  valu- 
able adviser  to  presidents,  both  Republican  and  Democrats. 

We  had  a  bit  of  a  scare  here,  because  some  in  the  Congress  seem 
not  to  fully  appreciate  the  role  of  the  Council.  But,  I  must  say  that 
the  Senate  seemed  to  understand  it.  I  think  things  are  back  on 
track  there. 

But,  I  very  much  welcome  this  nomination.  I  wish  her  well.  I 
think  she  will  do  an  outstanding  job. 

I  have  no  questions. 

Senator  D'Amato.  Well,  I  have  no  questions.  Dr.  Munnell.  I'm 
not  going  to  get  into  the  CPI,  what  we  should  or  shouldn't  be  doing. 

I  mean.  Senator  Moynihan  left  that  in  your  capable  hands. 

Ms.  Munnell.  Why,  thank  you,  Mr.  Chairman. 

Senator  D'Amato.  So,  I  will  be  looking  forward  to  your  rec- 
ommendations. But,  we  certainly  welcome  you. 

We  intend  to  move  this  nomination  speedily. 

Ms.  Munnell.  Oh,  thank  you  very  much.  Thank  you,  Senator 
Sarbanes. 

Senator  D'Amato.  Thank  you  for  being  with  us. 

There  being  no  further  business,  we  stand  in  recess. 

[Whereupon,  the  Committee  was  recessed  at  11:37  a.m.,  this 
same  date.] 

[Prepared  statements,  biographical  sketches  and  response  to 
written  questions  follow:] 


ROBERT  F   BENNETT 
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Statement  by  Senator  Robert  F.  Bennett 

Regarding  Norman  S .  Johnson  for 

the  Nomination  to  the  S.E.C.  Board 


Mr.  Chairman,  I  wish  to  commend  Norman  S 
consideration  of  this  committee. 


Johnson  for  the 


Mr.  Johnson  has  considerable  experience  to  recommend  him  to 
be  a  member  of  the  board  of  the  Securities  and  Exchange 
Commission.   He  is  a  graduate  of  the  University  of  Utah  College 
of  Law.   He  began  his  career  as  an  Assistant  Attorney  General  for 
the  State  of  Utah  and  also  clerked  for  the  Chief  Justice  of  the 
Utah  Supreme  Court . 

Mr.  Johnson  has  worked  with  the  Securities  and  Exchange 
Commission  in  the  past,  serving  as  a  Trial  Attorney  for  the 
Division  of  Trading  and  Markets  from  1965  to  1967.   He  has  also 
practiced  privately,  including  practicing  with  the  respected  Salt 
Lake  City  firm  of  Van  Cott,  Bagley,  Cornwall,  &  McCarthy. 

Mr.  Johnson  has  been  extensively  involve  with  the  Utah  State 
and  Federal  Bar  Associations.   He  is  a  member  of  the  Utah  State 
Board  of  Bar  Commissioners,  a  former  Chairman  of  the  Securities 
Sub-section  of  the  State  Bar,  and  a  past  President  of  the  Utah 
State  Bar  Association.   In  addition,  he  has  served  as  President 
of  the  Utah  Chapter  of  the  Federal  Bar  Association. 

Mr.  Johnson  has  been  of  great  service  to  his  community.   He 
has  served  on  the  Board  of  Legal  Aid  and  has  taught  securities 
law  at  both  the  University  of  Utah  and  Westminster  College.   He 
has  also  been  extensively  published  on  the  topic  of  securities 
law . 

Mr.  Johnson  is  a  highly  recommended  and  respected  individual 
in  his  field.   Because  of  this  and  his  extensive  qualifications, 
I  have  no  reservations  in  recommending  Norman  S.  Johnson  to 
become  a  Member  of  the  Board  of  the  Securities  and  Exchange 
Commission. 


To  Be  Read  Into  the  Record 
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PREPARED  STATEMENT  OF  SENATOR  ORRIN  G.  HATCH 
INTRODUCTION  OF  NORMAN  S.  JOHNSON 

Mr.  Chairman  it  is  indeed  an  honor  and  privilege  for  me  to  reconamend  my  good 
friend,  Norman  8.  Johnson,  to  fill  a  vacancy  on  the  Securities  and  Exchange  Com- 
mission (SEC). 

President  Clinton  could  not  have  made  a  better  choice  in  selecting  Norm  to  fill 
this  imiportant  seat,  and  I  urge  this  Committee  to  favorably  report  his  nomination 
to  the  full  Senate. 

Norm  is  a  person  of  extraordinary  talent  and  superbly  qualified  to  serve  in  this 
position.  Throughout  his  legal  career,  his  specialization  has  been  in  the  securities 
field. 

His  legal  practice  in  this  field  began  in  1967  after  Norm  finished  a  2-year  stint 
as  an  attorney  with  the  Trial  Attorney  Division  of  the  SEC. 

He  has  lectured  in  the  field  of  securities  law  at  the  University  of  Utah  and  West- 
minster College,  served  as  the  former  chairman  of  Securities  Subsection  of  the  Utah 
State  Bar,  served  as  the  former  chairman  of  the  Administrative  Proceedings  Sub- 
committee of  the  ABA's  Securities  and  Litigation  Conunittee,  and  is  currently  a 
member  of  the  Federal  Regulation  of  Securities  Commission,  the  ABA's  Committee 
on  Securities  Transaction  Litigation,  and  the  ABA's  Subcommittee  on  Liaison  with 
Securities  Administrators  and  the  NASD. 

Obviously,  that  is  considerable  experience  in  the  securities  field,  which  is  why 
Norm  has  been  considered  and  is  considered  one  of  the  Nation's  premier  authorities 
in  this  area  of  practice. 

Norm  has  a  comprehensive  knowledge  of  Federal  and  State  securities  laws  and 
activities  affecting  the  brokerage  and  investment  community.  He  has  handled  scores 
of  matters  relating  to  securities,  including  court  litigation,  arbitration,  registration, 
and  reporting  activities.  As  an  arbitrator,  he  has  proven  to  be  a  person  who  can  be 
trustea  by  all  parties  to  render  fair,  sound,  and  impartial  rulings. 

Mr.  Chairman,  as  you  know,  America's  securities  markets  are  both  incubators  and 
catalysts  for  capital  growth.  As  the  regulatory  body  that  oversees  these  markets,  the 
SEC  can  critically  enhance  the  Nation  s  economic  prosperity. 

Norm  Johnson  is  a  superb  choice  to  be  appointed  to  serve  this  critical  position 
at  this  critical  time,  and  I  believe  we  are  fortunate  that  he  is  willing  to  leave  his 
private  law  practice  to  return  to  the  SEC  where  he  can  be  a  positive  influence  for 
this  country's  long-term  interest. 

I  have  known  Norm  for  many  years  and  I  am  confident  that  this  Committee  will 
find  him  to  be  an  excellent  Commissioner.  I  know  that  he  will  serve  with  distinction 
on  the  SEC. 

Thank  you. 


PREPARED  STATEMENT  OF  SENATOR  TRENT  LOTT 
INTRODUCTION  OF  JOSEPH  H.  NEELY 

I  am  delighted  to  be  here  today  at  this  confirmation  hearing  to  introduce  Joseph 
H.  Neely,  one  of  Mississippi's  most  outstanding  citizens  and  businessmen,  to  the 
Banking  Committee. 

I  am  particularly  proud  of  Joe  since  he  is  the  first  Mississippian  to  ever  be  nomi- 
nated to  serve  on  the  FDIC  Board. 

Joe's  wealth  of  on-point  experience  and  familiarity  with  the  broad  range  of  issues 
affecting  the  FDIC  Board  make  him  an  excellent  nominee. 

Joe  was  bom  in  my  hometown  of  Grenada,  MS.  He  attended  the  University  of 
Southern  Mississippi  where  he  obtained  his  undergraduate  and  graduate  degrees. 
He  was  a  college  professor  before  beginning  his  banking  career  in  1977. 

He  was  appointed  the  Commissioner  of  the  Mississippi  Department  of  Banking 
and  Consumer  Finance  by  Governor  Kirk  Fordice  in  1992.  As  such,  he  is  the  pri- 
mary regulator  and  supervisor  of  all  State-chartered  banking  and  thrift  institutions. 
He  also  supervises  State-Chartered  Credit  Unions  as  well  as  all  consumer  finance 
activities  within  the  State. 

He  has  done  a  super  job  in  this  capacity: 

•  He  has  been  very  active  in  initiating  and  supporting  improvements  in  the  State 
Banking  System. 

•  He  pressed  for  legislative  authorization  for  retdignment  of  the  Department  which 
allowed  the  Department  to  attract  and  keep  qualified,  experienced  examination 
staff. 
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•  He  also  worked  in  support  of  legislation  to  standardize  and  modernize  a  number 
of  State  statues  to  improve  suf>ervision  of  State  banks  and  savings  institutions. 

•  And,  under  his  leadership,  the  Department  entered  into  cooperative  agreements 
with  the  FDIC  and  the  Federal  Reserve  whereby  the  Banking  Department  and 
the  Federal  regulators  cooperate  in  the  examination  process. 

Joe  has  had  a  diverse  career  first  as  a  professor,  then  as  a  community  banker 
and  now  as  the  Mississippi  State  Bank  Supervisor.  He  will  bring  a  great  deal  of 
knowledge  to  the  Board  from  his  varied  experiences.  He  will  be  able  to  offer  aca- 
demic, practical,  and  supervisory  expertise  to  the  Board. 

In  addition  to  his  demanding  worlc  schedule,  Joe  has  held  leadership  roles  in  nu- 
merous other  professional,  civic,  and  charitable  organizations. 

Joe's  reputation  as  a  banker  is  impeccable,  and  his  character  and  integrity  are 
beyond  reproach.  He  has  earned  an  excellent  reputation  as  a  regulator  who  is  able 
to  balance  safety  and  soundness  issues  with  an  understanding  of  the  banking  indus- 
try. 

Joe  is  held  in  high  esteem  by  people  in  Mississippi  and  in  other  States.  His  expe- 
rience as  a  board  member  of  the  Conference  of  State  Bank  Supervisors  has  already 
drawn  national  attention  to  his  talents. 

Joe's  character,  combined  with  his  excellent  understanding  of  banking,  his  broad 
range  of  experiences,  and  his  proven  leadership  skills  make  him  an  exceptional  can- 
didate for  the  FDIC  Board. 

The  FDIC  and  the  industry  would  be  very  fortunate  indeed  to  have  a  person  of 
Joe's  caliber  on  the  Board. 

I  look  forward  to  Joe's  approval  by  this  Committee  and  confirmation  by  the  Full 
Senate.  And,  I  certainly  hope  that  we  can  soon  welcome  Joe,  his  wife,  Linda,  and 
their  two  children— Joel  and  Jessica — to  Washington. 


PREPARED  STATEMENT  OF  SENATOR  JOHN  GLENN 
INTRODUCTION  OF  DEAN  ISAAC  HUNT 

I  regret  that  I  cannot  be  there  today  to  introduce  one  of  Ohio's  outstanding  citi- 
zens. Dean  Isaac  Hunt. 

It  is  all  too  rare  that  we  come  across  someone  who  has  the  experience  and  talent 
of  Dean  Hunt.  Throughout  his  career,  Mr.  Hunt  has  earned  a  distinguished  reputa- 
tion. An  academic,  an  administrator,  and  a  practitioner,  he  has  an  enduring  conunit- 
ment  to  public  service. 

Dean  Hunt  is  no  stranger  to  the  Securities  Exchange  Commission.  After  graduat- 
ing from  the  University  of  Virginia  Law  School,  Dean  Hunt  began  his  legal  career 
as  an  attorney  with  the  SEC  working  5  years  on  a  broad  range  of  security  issues. 
He  then  went  on  to  a  diverse  range  of  public  and  private  sector  positions  with  the 
Kemer  Commission;  the  EEOC;  Hand;  Bryn  Mawr,  Catholic  University  School  of 
Law;  Jones,  Day,  Reavis  and  Pogue;  the  Army's  General  Counsel  and  the  Antioch 
School  of  Law.  We  in  Ohio  are  fortunate  that  in  1987  Dean  Hunt  chose  to  move 
to  Ohio  to  become  Dean  of  the  University  of  Akron  Law  School. 

But  Dean  Hunt's  dedication  extends  beyond  the  workplace.  He  has  also  found 
time  to  make  many  impressive  contributions  to  the  work  of  Ohio  Bar  Association 
and  his  local  community.  And  as  you'll  see  from  his  resume.  Dean  Hunt  has  made 
more  speeches  on  more  topics  than  many  of  us  have  ever  done  on  the  Senate  floor — 
and  that's  saying  a  lot. 

Dean  Hunt's  distinguished  career  and  impressive  credentials  make  him  an  out- 
standing candidate  for  the  SEC.  Isaac  Hunt  is  a  seasoned  professional  who's  thor- 
ou^  knowledge  of  the  markets  will  greatly  contribute  to  tne  worii  of  the  SEC  as 
it  addresses  the  significant  challenges  in  today's  marketplace.  Aft^r  your  review  of 
his  qualifications,  Fm  sure  you'll  agree  that  we  have  before  us  a  truly  outstanding 
nominee,  and  I  urge  your  favorable  consideration  of  his  candidacy.  We  are  fortunate 
that  Isaac  Hunt  is  ready  to  return  to  the  SEC. 


PREPARED  STATEMENT  OF  SENATOR  JOHN  F.  KERRY 
INTRODUCTION  OF  AUCIA  HAYDOCK  MUNNELL 

Thank  you  Mr.  Chairman.  I  welcome  the  opportunity  to  reintroduce  Assistant  Sec- 
retary Munnell  to  the  Committee.  She  is  a  friend  who  really  needs  no  introduction — 
an  extraordinarily  qualified  person  nominated  by  the  President  to  serve  on  the 
Council  of  Economic  Advisors. 
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Let  me  say,  Mr.  Chairman,  that  thou^  many  of  us  have  respected  her  advise  and 
counsel  over  the  years — as  I  look  through  her  lengthy  and  impressive  qualifica- 
tions— I  am  still  struck  by  the  16  pages  of  publications  that  represent  an  incredible 
body  of  economic  writings  that  catalogue  a  lifetime  of  unconmion  economic  analysis 
and  perspective. 

She  is  certainly  one  of  our  most  thoughtful  economists,  and  a  noted  expert  on  the 
economics  of  pensions,  and  I  envy  her  analytical  ability  and  her  perseverance  in 
putting  it  all  aown  on  paper. 

Framily,  I  know  she  has  two  grown  children:  T.  Clark  and  Hamilton — and  a  hus- 
band, Henry  Healy  in  Boston — and  I  can't  imagine  when  she  found  the  time  to  raise 
her  family,  commute  to  Washington  to  serve  her  country,  and  still  publish  such  a 
broad  range  of  threshold  economic  analysis.  I  know  how  difficult  writing  can  be;  and 
I  know  she  enjoys  the  challenge,  and  does  it  well. 

Her  insights — on  the  dynamics  of  long-term  economic  policy  and  its  impact  on  the 
future  of  workers,  the  social  security  system,  as  well  as  pensions  and  mvestment 
economics,  along  with  particular  ideas  on  what  we  must  ao  as  a  Nation  to  under- 
stand what  this  all  means  to  real  working  families  in  America — can  help  to  change 
the  economic  status  quo  and  give  us  the  wisdom  and  the  where-with-ail  to  under- 
stand and  control  the  new  global  and  domestic  economic  dynamics  of  the  21st  cen- 
tury. 

I  truly  believe  that  we  need  her  voice  on  the  Council.  We  need  her  genius.  We 
need  her  experience;  and  we  need  her  vision. 

Mr.  Chairman,  my  distinguished  colleagues.  Senator  Kennedy  and  the  Senior  Sen- 
ator from  New  York,  Senator  Moynihan,  have  discussed  Dr.  Munnell's  impressive 
qualifications,  and  I  will  not  take  the  time  of  the  Committee  to  repeat  them. 

Suffice  it  to  say  that  her  career  ranges  from  the  classroom  to  the  board  room — 
from  banks  to  think  tanks — from  community  service  to  national  service. 

But,  I  think  it  is  important  to  note  that  her  "big  picture"  perspective  on  the  com- 
plexities of  economic  policy — not  any  one  accomplishment  or  ner  position  on  any  one 
issue — is  what  she  will  bring  to  the  Council  of  Economic  Advisors  and  to  the  formu- 
lation and  recommendation  of  fair  and  responsible  policies. 

Mr.  Chairman,  Dr.  Munnell  is  an  extraordinary  candidate  for  the  Council  and  it 
is  without  reservation  that  I  commend  her  to  the  Members  of  the  Committee  and 
wish  her  every  success. 


PREPARED  STATEMENT  OF  SENATOR  CHRISTOPHER  S.  BOND 
INTRODUCTION  OF  EUZABETH  K.  JULIAN 

Chairman  D'Amato,  thank  you  for  calling  this  important  hearing  on  these  Presi- 
dential nominations.  I  applaud  you  for  your  diligence.  The  Senate  is  vested  with  the 
critical  responsibility  to  ensure  that  all  nominees  for  high  positions  in  the  Executive 
Branch  have  the  expertise,  capacity,  and  integrity  to  properly  administer  their  ap- 
pointed duties. 

I  have  had  an  opportunity  to  review  the  nomination  packages,  and  for  the  most 
part,  I  am  very  pleased  with  the  qualifications  of  the  nominees.  However,  I  am  com- 
pelled to  raise  several  concerns  about  the  nomination  of  Ms.  Betsy  Julian  for  the 
position  of  Assistant  Secretary  for  Fair  Housing  and  Equal  Opportunity  at  the  De- 
partment of  Housing  and  Urban  Development.  Ms.  Julian  has  excellent  credentials 
with  career  as  a  legal  advocate  dedicated  to  fighting  housing  discrimination. 

Nevertheless,  it  is  Ms.  Julian's  expertise  and  background  that  raises  significant 
concerns  regarding  her  ability  to  administer  the  Office  of  Fair  Housing  and  Equal 
Opportunity  at  HUD.  As  I  understand  it,  Ms.  Julian  was  lead  attorney  against  HUD 
on  two  of  the  most  significant  class  action  fair  housing  cases  of  the  last  decade. 
Young  V.  Kemp  and  Walker  v.  HUD.  In  fact,  I  believe  both  these  cases  are  ongoing 
and  nave  already  resulted  in  si^ificant  policy,  operational,  regulatory  and  struc- 
tural changes  within  HUD,  public  housing  authorities,  and  the  applicable  jurisdic- 
tions. 

Also,  troubling  is  the  fact  that  Ms.  Julian  has  been  awarded  attorney  fees  against 
HUD  in  the  amount  of  $167,000,  which  is  currently  on  appeal. 

I  do  not  know  how  Ms.  Julian  can  avoid  the  appearance  of  a  conflict  of  interest 
in  her  nominatedposition  of  Assistant  Secretary  for  Fair  Housing  and  Equal  Oppor- 
tunity at  HUD.  These  cases  have  broad  policy  implications  which  will  reverberate 
through  many  of  the  public  and  assisted  housing  policies  at  HUD  and  through  many 
of  the  policies  implemented  in  the  Office  of  Fair  Housing  and  Equal  Opportunity. 
I  frankly  believe  tnis  appearance  of  a  conflict  of  interest  needs  to  be  closely  reviewed 
by  the  Committee. 
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This  is  a  very  complex  issue,  so  while  I  will  have  some  questions  today,  I  will  also 
want  to  pursue  a  fuller  understanding  of  Ms.  Julian's  past  and  current  relationship 
to  these  ceises,  and  how  this  relationship  will  impact  her  ability  to  fully  meet  the 
responsibilities  of  the  position  of  HUD  Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

One  additional  concern,  despite  certain  reservations,  I  voted  several  years  ago  in 
support  of  Ms.  Roberta  Achtenberg  for  the  position  of  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  at  HUD.  At  that  time,  I  expressed  concern  that  Ms. 
Achtenberg  would  use  her  position  for  advocacy  rather  than  enforcement.  Ms. 
Achtenberg  assured  me  that  she  had  no  intention  of  using  her  position  to  encourage 
or  cultivate  new  fair  housing  protections.  Ms.  Achtenberg  failed  to  live  up  to  her 
promise;  the  most  obvious  example  being  HUD's  investigation  and  followup  with  re- 
gard to  fair  housing  violations  against  individuals  who  through  the  constitutional 
right  of  free  speech  oppose,  for  example,  the  location  of  homeless  shelters  in  their 
neighborhoods.  I  remain  very  concerned  about  HUD's  ability  to  provide  consistency 
in  lair  housing  policies,  which  has  prompted  the  provision  in  the  VA/HUD  FY  1996 
appropriations  bill  which  would  move  fair  housing  from  HUD  to  the  Department  of 
Justice. 

Thank  you  again,  Mr.  Chairman,  for  calling  this  important  hearing.  I  look  forward 
to  hearing  the  testimony  of  the  witnesses. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Name: 


Position  to  which 

nominated:    Deputy  Secretary   of  HUD 


Date  of 

nomination: 


Date  of  birth:      4/7/53 


Place  of  birth:    Detroit.   Michigan 


(DAY)  (HOKTM)  (YtAI) 

Marital  status:      Married Full  name  of  spouse:     Linda  J.    Washington-Robinson 

Name  and  ages 

of  children:       Noah  Robinson 5  Years   Old 


Education: 


Institution 


Central   Michigan   Univ. 


Dates 
attended 


Northwestern  High  School        1969-1971 
Michigan  State   Univ.  1971-1976 


1987 


Degrees 
received 


Diploma 


No   Degree 


Dates  of 

degrees 


1976 


Honors  and  awards:  List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medals,  honorary  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  or  achievemenL 


Michigan  Legislature  for  Outstanding  Service,  Michigan  State 
Housing  Finance  Authority,  1990 
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Memberships:  List  below  all  memberships  and  otiices  held  in  professional,  fraternal,  business,  scholarly, 

civic,  charitable  and  other  organizations. 


Organization 

Office  hcM 
(If  any) 

Dates 

Urban  League 

N/A 

1980-1990 

Michigan  Real  Eastate 

License    (Escrow) 

N/A 

1978    (Escrow) 

Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 


1993  to  Present  -  President,  Government  National  Mortgage  Assn. 
(Presidential  Appointee) 

1/91-9/93  -  Federal  Home  Loan  Mortgage  Corp.,  Director, 

Single-Family  Affordable  Housing,  McLean,  Virginia 


10/76-1/91  -  Michigan  State  Housing  Development  Authority , 
Deputy  Executive  Director,  Lansing,  Michigan 


2/76-10/76  -  Ann  Arbor  Housing  Commission,  Project  Manager, 
Ann  Arbor,  Michigan 


12/75-2/76  -  City  of  Flint,  Department  of  Community  Development, 


Planning  Assistant,  Flint,  Michigan 


Government 
experience: 
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List  any  experience  in  or  direct  association  with  Federal.- State,  or  local  governments,  ir 
eluding  any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions. 

Government  National  Mortgage  Association 

Ann  Arbor  Housing  Conmlsslon 
Michigan  State  Housing  Finance  Agency 


Published 
writings: 


List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 
you  have  written. 


Political 

affiliations 

and  activities:         List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 
election  committees  during  the  last  10  years. 

No  political  office.   Associated  with  Potomac  List  (PAC) 
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Political 

contributions:  Itemize  all  political  contributions  of  $500  or  more  to  any  individual,  campaign  organiza- 
tion, political  party,  political  action  committee  or  similar  entity  during  the  last  eight 
years  and  identify  the  specific  amounts,  dates,  and  names  of  the  recipients. 


Qualifications:  state  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named. 

(attach  sheet) 


Future  employment 

relationships:         1.  Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 
firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

HUD  Is  mv  current  employer  (Government  National  Mortgage  Assn.) 


2.  As  far  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization. 

No 


3.  Has  anybody  made  you  a  commitment  to  a  job  after  you  leave  government? 
No 

4.  Do  you  expe<"t  to  sen/e  the  full  term  for  which  you  have  been  appointed? 

Yes 


20-564  95-2 
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Potential  conflicts 

of  interest:  1.  Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  otiier 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominated. 

None 


2.  List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 

potential  conflicts  of  Interest  with  the  posrtion  to  which  you  have  been  nominated. 

I  have  divested  all  Investments  in  Freddie  Mac  stock  which  was 
considered  a  potential  conflict  of  interest.  1  have  otherwise 
divested  all  Investments  In  accordance  with  the  ethics  requirements 
that  have  been  presented  to  me  through  the  Ethics  office  at  the 
Department  of  Housing  and  Urban  Development  (HUD). 

3.  Descrit>e  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 

paying)  which  you  have  had  during  the  last  10  years  with  the  .-ederal  Government, 
whether  for  yourj»lf,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 

None 
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^■vil,  cnminal  and 
nvestigatory 
actions: 


4.  List  any  lobbying  activity  during  the  past  10  years  in  which  you  have  engp^ed  for  the 
purpose  of  directly  or  indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  affecting  the  administration  and 
execution  of  national  law  or  public  policy. 


Testimony  before  the  Spnat-P  C.nmmitrB^   nn   RanUng,  h».ic<„j;   ^nH 
Urban  Affairs,  Subconmlttee  on  Housing  and  Urban  Affairs  on  fhp 
Federal  Housing  Administration's  Mutual  Mortgage  Insurance  FtinH  - 
July  1990   — 


5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 

The  only  potential  conflicts  that  were  apparent  to  me  as  disclosed  in 
Item  No.  2  have  been  resolved  through  divestiture. 


1.  Give  the  full  details  of  any  civil  or  crimir\al  proceeding  in  which  yju  were  a  defendant 
or  any  inquiry  or  investigation  by  a  Federal,  State,  of  local  agency  in  which  you  were 
the  subject  of  the  inquiry  or  investigation. 

To  my  knowledge,    I   have  never  been  named    the   subject   of   or  defendant 
in  a   criminal  proceeding.      A   review  of   the   administrative    files   of    Che 


Michigan  Housing  Development  Authority   revealed   the   fact    chat   I   was 
named   in  a   1989   Civil  Rights   claim  and  a   1987   Administrative  Action. 


Both   proceedings    involved  my   function   in  a  professional   and  official 
capacity  with   the   State   agency.      The   actions  were   resolved   or  dis- 
missed  for   insufficient   grounds.      It    is  my  opinion   that   neither   case 
had  merit.      Please   see  Attachment   B 
2.  Give  the  full  details  of  any  proceeding,  inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceeding, inquiry  or  Investigation. 


None 
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ATTACHMENT  A 
QUALIFlCATIOr": 

For  almost  twenty  years,  I  have  been  working  to  finance,  manage  and 
develop  safe,  sanitary,  decent  and  affordable  housing  for  low  and  moderate  income 
families. 

During  my  career  at  the  Michigan  State  Housing  Development  Authority,  I 
was  involved  in  negotiations  with  Wall  Street  and  the  investment  community.  My 
responsibilities  included  managing  a  lending  portfolio  of  more  than  50,000  multi- 
family  units  and  20,000  single  family  loans  backed  by  tax-exempt  bonds  totalling 
several  billion  dollars.  My  primary  responsibility  was  to  protect  and  manage  the 
credit  of  the  state  while  managing  the  requirements  of  the  bond  investors,  to  meet 

the  needs  of  low  income  families. 

My  experience  with  the  Federal  Home  Loan  Mortgage  Corporation  added  to 

my  understanding  of  mortgage  finance  which  gave  me  specific  work  experience  in 

the  secondary  mortgage  market.    I  worked  to  align  affordable  housing,  lending  with 

the  requirements  of  the  secondary  market,  as  well  as  credit  analysis,  marketing  and 

finance. 

In  addition  to  policy  and  program  requirements,  I  have  experience  managing 
the  operational  side  of  the  business  dealing  with  contract  negotiations,  personnel 
issues,  organizational  development  and  reorganizations.    My  experience  has 
afforded  me  to  work  in  providing  credit  for  low  and  moderate  income  families,  while 
managing  the  interest  of  the  credit  provider.    Early  in  my  career,  I  realized  that  low 
income  families  need  the  same  access  to  credit  that  sustains  all  successful 
corporation  and  growing  communities.    HDD's  mission  is  to  create  communities  of 
opportunities,  bring  housing  and  homeownership  to  miinons  of  citizens  and 
protecting  poor  and  vulnerable  populations.    I  feel  my  experience  qualifies  me  to 
help  this  administration  manage  HUD  towards  successfully  meeting  its  mission. 
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-  1^\<U  i\liu\l     ij 


Michigan  Stale  Housing  Development  Authority  State  o(  Michigun 

James  L.  Logue  III.  Executive  Director  '^"  ^'^'®^-  Governor 
Plaza  One.  Fourth  Floor 

401  South  Washington  Square,  P.O.  Box  30044  Department  ol  Commerce 

Lansing,  Michigan  43909  '^^'"  ^-  ^"'S-  Director 


September   1,    1993 

Dwight  Robinson 

Affordable   Housing   Initiatives 

Freddie  Mac 

8200  Jones  Branch  Drive 

Mail  Stop  242 

McLean,  Virginia  22102 

Dear  Dwight : 

We  have  reviewed  all  the  administrative  files  currently  in  our  possession 
which  include  all  grievances.  Civil  Rights  claims  and  administrative 
hearings/arbitrations  since  1985. 

From  our  records  it  appears  that  you  were  named  in  only  the  following  cases: 

1.  1989  Civil  Rights  claim  filed  by  Marvin  Vanek  alleging  that  Dwight 
Robinson,  as  the  Deputy  Director  discriminated  against  him  due  to  his  race 
and  age.  Mr.  Vanek  alleges  that  Mr.  Robinson  overturned  discipline  he 
issued  to  his  subordinate,  failed  to  support  him,  and  sided  with  the  younger 
minority  employees  thereby  discriminating  against  him,  an  older  white  male. 
This  case  was  investigated  by  the  Department  of  Civil  Rights  and  a  dismissal 
order  was  issued  for  insufficient  grounds  on  which  to  issue  a  charge. 
(Summary  of  findings  enclosed) 

2.  1987  grievance  filed  by  Gwen  Broadnax  against  Dwight  Robinson,  first  line 
supervisor,  for  issuing  a  written  reprimand  to  her  for  failing  to  do  an 
assignment.  The  assignment  was  later  completed,  the  reprimand  removed  from 
the  file  and  the  grievance  dropped.   (Original  grievance  enclosed) 

If  you  need  any  additional  information  please  feel  free  to  contact  me. 

^,,-Sinxrerely^  y^''^  -'"^ 


Enclosures 


Rita  Canady 

Director  of  Human  Resources 
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Mict^igun   Stato  Ctvil   Service 

GRIEVANCE  PROCEDURE  FORM  CS  Gl 
■Department  of  Connerce 


O«o«nene/.t    IA9»<«eY)       Hich1.-,^n    SrafP   Hoiisinp    npvplopiwnT    Aiirhnritv 
uei'-oK'i  u~i  Offira   "f   Hanarjompnr   ^nri    Bp  i  nvp<:Tmpnf 


(Pnn,  o,  tvp.  «-m«i   Gwendolyn  Broadnax 


1369-36-7354 


tfvd  received  h*«  orM  answ 
Tha  IS  •  dtf^*ct  appctt)  rot 


on  (<Ui«|    12-11-36 


This  Mna^tMf  ■•  uA«ccapIaoi«.   I  w*fth 


Tiy  comcUini  w«n  my  wpciviiaf. 
I  <a  Slao  }. 


IBsi«o  2.      n  Sl»o  3.      n   Steo  *.       □   Sito  5 


EMPLOYEES  STATEMENT  OF  GRIEVANCE 
Be  3p«c^ic  »t  to  (»cu.  Ajmtts.  facilicv  Mvofvcd.  date),  places,  etc.     Suta  tpacrficalty  which  p«<sohn«i  uw.  policy.  ni««,  requlanon. 
pfocaoure.  conoitton  ol  efnplovtheM.  past  pncrica.  Of  jgraamawt  was  invoh/ed  ano   how  n  was  >ino4ated. 

My  grwvinca  a.  Qn  December  11,  1986  I  was  given  a  written  reprimand  for  failure  to 
complete  a  "revised  position  description"  in  a  timely  manner.  This  PO  was  requested 
because  my  Detroit  office  was  closed  and  I  an  working  exclusively  in  the  Lansing 
office.  Section  4-2. la  of  the  Civil  Service  Commission  Rules  as  revised  October, 
1985  states  .  .  .  "appointing  authorities  shall  give  notice  to  the  department  of 
mattirial  changes  in  the  duties  and  responsibilities  .  .  .  ."  Since,  I  have  always 
divided  ray  time  between  the  Lansing  and  Detroit  offices,  I  do  not  consider  working 
full    time   in  Lansing  as  a  material   change    in  my  duties  and  responsibility. 


4no  tair  v>Jution  of  my  gnevance  a: 

1.  Reprimand  be  removed. 

2.  That  HSHOA  refrain  from  this   type  of  harassment   In  future  course  of  my 
employment. 

3.  That   I  be  in  all  ways  made  whole. 


Rapresanunva  s  Nama 


AJy..  fi. 


0«tc   G«vcn   Suoervtsor  . 


~^M 


STEP  1  SUPERVISOR'S  ANSWER 


The  employee's  request  that  the  reprimand  dated  12/4/86  be  removed  on  the 
basis  of  Section  4-2. la  of  the  Civil  Service  Rules,  is  denied.  Section  4-2. la 
of  the  Civil  Service  Rules  is  not  applicable  to  the  noted  reprimand.  Moreover. 
the  noted  reprimand  deals  with  trie  employee's  inability  or  unwi-ll  ingness  to 
complete  an  assignment  which  was  clearly  made.  No  harrassment  is  involved 
but  rather  direct  written  and  verbal  instructions  which  were  not  followed. 
This   situation   is  not  and  will   not  be   tolerated. 

Grievance  Denied. 


Siin*tu.e    'V->  ILLd  \l\  ; 


0«la    Gfwn    C/npK>v< 


"L 
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.a  NoC  35335 


,200  S-«in  A»e«-.e'. 


106785^EM16 


Marvin  L.  Vanek 


5722  Leflaron  Court 
EasZ  Lansing,  Michigan 


oeiPONOENT: 


48823 


Attn:     Ms.  Rita  Yeakay,  Personnel 
Plaza  One,   4th  Floor  Director 

401  S.  Washington  Square 
Lansing,  Michigan     48909 


SUMMARY  OF  RN0ING3:       THe  claimant,  a  53  year  old  V«tiite  non,  alleges  that  cecause  ot  his 
-»c«  and  age,  his  auttority  as  Director  of  Technical  Servioes  is  being  superceded  and  he  is 
"zreaced  differently. 
Ir«  respsndent's  spokesperson  denied  the  alLegaCions. 

The  claimant  referenced  several  Blade  suhstdiiates  who  he  felt  bypassed  his  authority 
but  during  the  investigation  he  iraicatad  that  he  wished  to  pursue  only  the  natter  of  one 
Blade  subordirate  wtose  tine  he  had  docked  1  1/2  hours  for  an  unauthorized  absence  and 
whom  he  heel  advised  that  future  requests  for  annual  leave  viauld  not  be  granted  untH  the 
arployee  «-iganpH  out  h_s  "in-box".     TJie  claimant  alleged  the  Depity  pixector,  a  ycxmger, 
ELack  nan,  reintiursed  tte  Black  subordinate  for  the  1  1/2  hcxirs  and  infonred  him  (claiimnt) 
that  it  vas  rest  in  his  purview  to  deny  annual  leave.     He  said  on  one  occasion  the  D^xity 
had  denied  him  annual  leave,  and  that  when  he  ones  had  docked  the  pay  of  a  Viiite  subordinate 
the  Deputy  had  not  intervened. 

live  Deputy  Director  ard.  the  Black  subordinate  were  younger  than  the  claimant,  hut  the 
spokesperson  denied  that  the  claimant's  age  or  race  were  considerations  in  the  actions  taken 
in  the  natter  oon:»ming  the  younger.  Black  subordinate.  She  said  the  claimant  had  signed 
'•  -■•  Tate's  tine  report  for  the  day  in  question,  and  the  claimant  agreed  he  did.  She 
Later  rotified  the  subordinate  by  raaio  that  his  pay  vitxild  be  dfirkprl  and  that 
■j>  requests  te  might  naJce  for  annual  leave  would  be  denied,   leading  to  the  subordinate's 
oontact  with  the  Deputy  and  an  investigation  of  the  matter  during  viiich  the  subordinate 
gain  he  had  worked  eight  hours  on  the  day  in  question  as  he  had  claimpd  on  his  time  report 
hich  the  claijiant  had  signed.     "Oie  Deputy  pointed  out  that  the  matter  involving  the  (-SiLte 
jbordinate  invtjlved  different  facts.     He  supported  the  claimant's  right  as  supervisor  tu 
approve  or  disallow  annual  leave,  but  said  he  notified  the  claimant  that  his  action  in 
advance  of  a  request  was  inproper.     He  denied  he  ever  disallowed  a  request  by  the  claimant 
for  annual  leave,  but  he  ard  the  claimant  both  agreed  that  the  claimant  was  once  granted  10 
days  instead  of  the  13  requested.     The  D^3uty  said  the  length  of  the  leave  together  with 
the  clainant's  job  responsibilities  were  the  factaars  he  considered,  but  denied  he  had  ever 
refused  to  grant  annual  leave  to  the  claimant.      ^ 

■Qie  claimant's  secretary  feels  the  clainant  has  been  treat:ed  differently  from  his  peers, 
but  said  this  started  before  the  Deputy  was  appointed.     Shs  mpnn'oned  issues'  not  mentioned 
by  the  claimant  regarding  job  title,  ard  aJequat^e  help  in  the  division. 
Tlie  investigation  did  not  suppon:  the  clainant. 


OROEH    OF    DISMISSAL    TVilS   COMPmiNt   is   DISMISSED  ON   THE  POLLCWING    BASIS: 

^  insutflcient   Grounos   on   wmcn   :o   Issue   a  C-.ar^s  ~  wimarawn  Q  Acjusiee       Cj  Wiinout  i   Rnaing 

Aa:us;ec   c.rou^n   ConciSaocn  ~  Ucx   oi   :unsc:<rxn 

:  '.  i^.c  ,, m  2  1  «89 


Date  Oismisseo:. 


.  Oata   ;v(3iiec:. 


ISI  egwarc   J.   Ciasranc.   Jr. 


CUUES    OF   CIVIL   SIGHTS    COMMISSION    iNO    =e?ART:JENT   BEunNG   TO   HecONSIOERATICN    ANO    APPEAL 

1(^*1  /    in  A  ciai/njni  may  reauezt  ot  tP-a  cftoar-Teni  i  tec^t\i^i!»non  or  iz  r^.ihita  lo  tssu*  i  cna.'q«.  The  ft<itjtzt  snau  oe  tn  wrm/iq.  sat« 

Tcjitcajiv  ;n«  -^rcwnas  uoon  -.vnicn    i  ti  ^jasea.  inc  M    iea  wnflm  30  cavj  irt<.  ne  cate  oi  matunc  of  ine  nance  of  0«3ooi«3n  oi  woioi 

-XnsKrenoon    .«    re<3u«ste<3.    'l    snau    0«    'ifeo   at    inv  onica.ot   T.«   caoanment   3v   personal   ctuvety   (X    DY    t^aiJ. 

(21  Th*  o«aaruTi«nt  tnay  lucKXirs  a  neantv)  on  tne  reovesi  'ot  reconstcatanon  ai  jucl  iinv  ana  oiaca    ana  CMior*  jucn  neanra;  cofl«»a»>'*^  or 

-zxTirrmtKrtxi  Of  n«annq  xic-K  Or  't'trt^z  ai  n  Of  !.ie  e»tcor  may  cue"™-"*  ina  notica  tntfeot  5na«  0*  given  to  an  oamea  ta  tni  oroce«<w»;s. 

u«*  '8.  «nv  pinv  c'aimin^;  :o  0*  ac^rti  .«o  cv  a  ttnai  ofcrf  ot  trm  ccffl.-ni4aton  of  tn4  caointn^nt.  incaxwiq  wrtivxit  kmitaaon  a  ^aiuaai  lo  'Ov*  a 

■injfci    mjv  aoccii  to  in«  C'jcui  Clurr  OI  me  3ii;e  01  wc-asn  r\i<,r^  iofisc«::ion  oioyema  oy  law  -.inin  20  oayl  oi  mc  cat*  w  tmr-'CM  el  an 

acoaaiaoic  ofo*r 
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Michigan  State  Housing  Development  Auttiority  State  o(  Michigan 

James  L  Logue  III,  Executive  Oireciof  John  Engler.  Governor 
Plaza  One.  Foorth  Roor 

401  South  Washington  Square,  P.O.  Box  30044  Department  o(  Commerce 

Lansing,  Michigan  48909  Arthur  E.  Ellis.  Director 


MEMORANDUM 
August:    30,    1993 


To:     Jeanne  L.  Peterson 

From:    Carl  V.  Bryson  f^  i^^?,__- 

Re :     CXjight  Robinson 

I  have  reviewed  t;he  licigation  files  or"  che  Office  of  Legal  Affairs,  with 
respect  to  the  above-named  person. 

In  .none  of  the  lawsuits  referenced  therein  is  IX/ighc  Robinson  named  as  a  party 
either  individually  or  m  his  official  MSHDA  capacity. 

From  our  records,   it  does  appear  that  a  deposition  was  taken  from  Dwight 

Robinson  on  May  18,  1989,  with  respect  to  litigation  related  to  Evergreen 

Estates,  MSHDA  No.  706  (see  attachment).  A  copy  of  the  deposition  was  not  in 
the  litigation  file. 

In  a  letter  dated  May  30,  1991,  pertaining  to  the  litigation  involving 
Grayhaven,  MSHDA  No.  759,  Dwight  was  listed  as  a  'possible  additional'  deponent. 
No  documentation  is  contained  in  our  Grayhaven  litigation  file,  which  confirms 
that  a  deposition  was  actually  taken.  Ron  Farnum  has  reviewed  che  Attorney 
General's  Grayhaven  files  and  confirmed  that  no  such  deposition  was  actually 
given. 

Of  necessity,  this  review  involved  only  lawsuits  wherein  MSHDA  was  a  named 
party.  No  information  was  available  to  me  regarding  testimony  by  Mr.  Robinson 
with  respect  to  lawsuits  in  which  MSHDA  was  not  a  named  party.  The  only 
exception  in  this  regard  was  a  lawsuit  involving  the  termination  of  the 
management  agent  for  Medical  Center  Village,  M^HDA  No.  302  (see  attachment). 
Dwight  provided  deposition  cestimony  with  respect  to  this  matter  on  January  31, 
1986,  February  7,  1936,  and  February  10,  1986,  in  Detroit,  Michioan.  However, 
transcripts  are  not  contained  in  our  files. 

Please  contact  me  if  you  have  anv  Questions. 
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INTEROFFICE   MEMORANDOM 

Date:     25-Aug-1993  01:25pm  EST 
From:     Rica  Canady 

CANADY 
Dept :     Human  Resources 
Tel  No:   373-8420 

TO:  Jeanne  Peterson-         ^  (  PETERSON  )         .  ■ 

TO:   Richard  Pennings  (  PENNINGS  ) 

CC:  Wanda  McMeeken  (  MCMEEKEN  ) 

Subject:  Dwight  Robinson 

I  received  a  call  from  Dwight  Robinson  re<juescing  information  for  his 

confirmation  hearings  with  Ginnie  Mae.  Dwight  needs  to  know  any  criminal, 

civil  or  administrative  hearings  inwhich  he  had  a  part  as  a  defendant, 
plaintiff  or  witness. 

I  will  be  able  to  gather  i.nfcrmation  relative  to  Dwight 's  involvement  with 
Civil  Rights  or  administrative  hearings  regarding  MSKDA  personnel  but  YOO 
will  need  to  provide  documentation  regarding  work  related  cases  that  he  may 
have  been  involved  in  relative  to  Developers,  contractors,  developments  etc. 
etc. 

(Dwight  remembered  being  involved  in  the  Dumas  and  Grayhaven  issues.) 

The  information  should  include: 

a.  daces  involved 

b.  place  action  was  recorded 

c.  the  issue  involved 

d.  specifics  of  Dwight 's  involvement  (witness,  plaintiff,  defendant) 

Of  course,  this  information  is  needed  ASAP. 

If  I  can  be  of  assistance,  please  let  me  know! 

You  can  bring  the  informacion  to  me  and  I  will  forward  all  relevant  info  to 
Dwight . 
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ii  STATE    OF    MICHIGAN 

\  IN   THE   CIRCUIT   COURT   FOR   THE   COm^TV    OF   WAYT^E 

j*  RICHARD    CLAVON    i   ASSOCIATES,     INC, 
a   Michigan   corporation. 

Plaintiff , 

Case    No.     87-729763-CH 
!iv>^.  ^-on      Susan    D.    Borman 

!  J      L      DUMAS    &   CO.,    ARC   CONSTRUCTION 

'1  CO       "evergreen   apartments    LIMITED 

;i  DIVIDEND    HOUSING   ASSOCIATION, 

1  a   Michigan    limited   Pa-^tnership. 

|i  MICHIGAN    STATE   HOUSING    DEVELOPMENT 

i  AUTHORITY,    CITY   OF    DETROIT, 

"  CRUDO    BROTHERS   CO.,    INC., 

,■;  and   standard   PAIST  COMPANY, 

"  jointly    and   severally. 

Defendants. 


'     EVERGREEN    APARTMENTS    LIMITED    DIVIDEND 
•:    HOUSING    ASSOCIATION   LIMITED    PARTNERSHIP, 
a   Michigan    limited   partnership, 

:_  Plaintiff, 

':  Case  No.  88-824070-CK 

p  -''s-  Hon.  William  J.  Giovan 

'i  J.  L.  DUMAS  h   COMPANY,  a  Michigan 

■'  corporation,  and  ARC  CONSTRUCTION ,  INC.  , 

a  Michigan  corporation,  ^"^ividually 

,;  and  as  a  joint  venture  and  RELIANC- 

,■  INSURANCE  COMPANY,  a  Pennsylvania 

'i  insurance  corporation, 

l!  jointly  and  severally, 
'.i 
il  Defendants. 

;1 

;!  -and- 

il 

il  MICHIGAN  STATE  HOUSING  DEVELOPMENT 

l!  AUTHORITY, 

Intervening   Plaintiff, 


(continued) 
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PLEASE  TAiC^  NOTICE  that  c.-.e  followincj  depoaiticna  upon  o; 
examination  u i 1 1  be  taken  on  the  dates  indicated  belou: 

Gary  Nesbitt  Tues .  .  May  16,  .1989  -  9:30  a.m. 

Tom  Jones  Tues.,  May  16,   1939  -  1.00  p.m. 

Marv  VaneR  Tues.,  May  16,  1989  -  2:30  p  .  :n . 

ni^k  RarTlnff -rh,,r^     May  IR. 19^9  -  9,-?^  i  m 

ITP^ioht  Robinson  -rv,.,-r<^..  May  18.   19S9  -  10:30  a.m.,^ 

Sob  sfierke  Thursi;  May  iti  .      lyyy  -  iJ!iU  {J  .  m .  '"^ 

Doug  Mernitz  Thurs.,  May  18,   1989  -  2:00  p.m. 

at  the  offices  of  MSHDA,  4  0  1  S.  Washington  Street,  Lansin 
Michigan.  Soid  depositions  ace  to  be  taken  in  accordance  "i 
the   provisions   of   MCR   2.302_; 2^;305  _and  2  .306^ Deponents   a 


j;  J.  L.  DUMAS  S  COMPANY,  a  Michigan 

;■  corporation,   and  ARC  COKSTRUCTION  CO. 

a  Mic.'~.igan  corporation,  individually 
,j  and  as  a  joint  venture,  and  RELIANCE 

INSURAJ^CE  COf.P.KNY .     a  Pennsylvania 
;■    corporation,  jointly  and  severally, 

ij  Defendants. 

Ij  -and- 

;:  EVERGREEN  AP-tLRTMETiTS  LIMITED 

^  DIVIDEND  HOUSING  ASSOCIATION  LIMITED 

'i  PAJJTNERSHIP,  a  Michigan  limited 

..  partnership. 


Third-Party  Plaintiff. 


SIMS  VAJiNER  AND  .^SSOCIATES,   INC. 
Third-Party  Defendant. 


Jeffrey  A.   Ishbia  (P23812) 
•   Ben  T.  Liu  (P27<67) 

■'  KRAMER,  MELLEN,   WAGNER  &  ISHSIA,   P.C. 
Attorneys  for  Defendants  J.  L.  Dumas 
&  Co.,  Arc  Construction  Co.  and 
Reliance  Insurance  Co. 
.;   3000  Town  Center,   Suite  1700 
■   Southfield,   .Mic'iigan    4  8  0  7  5 
<313)   353-5500 

Harvey  J.  ZamecK  (P226a7) 
Attorney  for  Plaintiff 

|:  Ronald  P.  Strote  (P23333) 
li  Attorney  for  MSHDA  only 

11  Cyril  Abramson  (P10020) 

ll  Attorney  for  Crude  Brothers,   Inc. 

.1 

ll  Peter  G.  Hhoades  (P32037> 

:j  Attorney  for  City  of  Detroit 

'j  Steven  A.  Finegood  (P32157) 

;,  Attorney  for  Standard  Paint  Co. 

■•  David  S.  Snyder  (P20749) 

li  Stanley  Wevngarden  (P22118) 

:l  Attorney  for  Evergreen  Apt.  LDH.A 
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STATE  OF  MICHIGAN  -  *" 

IN  THE  CIRCUIT  COURT  FOR  THE  COUNTY  OF  WAYNE 

MCV  LIMITED  DIVIDEND  HOUSING  Hon.  Louis  S immons .  J r . 

ASSOCIATION.   LTD.   PARTNERSHIP, 

a  Michigan  Limlced  parcnershtp  by 

and  chrough  Wingare  Development! 

Co rpo r ac ion .   ics  managing  general 

par  cne  r . 

Plaintiffs  Civil  Accion 

No.  86-600258  CZ 

CLARENCE  VmiTE,  an  individual  and 
C.C.     WHITE  &  ASSOCIATES.   INC..   a 
Michigan  corporation. 

De  f endan  c  s . 

Elliocc  S .  Hall  (P  1^5A6) 

^OO  Renaissance-35ch.  Dec  MI  A8243 

(313)  568-6800 ^ 

Hallison  H.  Young  (P  22642) 
Frederick  A.  Pacmon  (P  18695) 
P.O.  Box  315189  Dec  MI  48231 

(313)  567-7050 

Randall  Whicworth  (P  5 

Aasiscanc  Accorney  General 

Suice  3. Plaza  One  Bldg. 

401  S.  Washingcon  Sq ,  Lansing  HI48933 

(517)  373-91 OO 


NOTICE 


CLERK  OF  SAID  COURT 


Randall  Whic«orch  Elliocc  £.  Hall 

See  3.  Plaza  One  Bldg  400  Renaissance  Cencer 

401  S.  Jashingcon  Square  35ch  Floor 

Lansing  Ml  48909  Detroit.  Michigan  48243 

Take  notice  chac  the  accomeys  for  Che  parcies  and  nonparty 
Michigan  State  Housing  Development  Authority  (MSHDa)  have  agreed: 

1  .     To  adjourn  Defendants'   Motion  to  Compel  Compliance  uich 
Subpoena  Duces  Tecum  served  on  MSHDA  nocico--^  for  hearing  January 
31  .   1986  ac  9:00  a.m.  without  d.ace. 
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2.  To  commence  che  caking  of  MSHDA's  deposicion  ac  its 
Decroi-C  Office  Friday,  January  31.  1986  ac  10:00  a.m.  chrough  one 
of  ics  designees,  Dwighc  Robinson,  and  produce  chereac  che 
documencs  subpoenaed. 

3.  To  adjourn  che  deposicion  of  Plaintiffs  scheduled  to  re- 
commence coday  ac  3:30  p.m.  uncil  about  Thursday.  January  30. 
1986.  ac  10:00  a.m.,  che  cime  co  be  reconfirmed  by  Plain^ciffs' 
counsel,  Elliocc  Hall. 


Ftederick  A.  Pacmon  (P  1/8695 
pfo.  :ox  315189 
Detroit  MI  48231 
(313)  567-7050 


January  28 ,  1986 
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j:  David  S.  Snyder  (P20749) 

:I  Stanley  Weingarden  (P22118) 

:  Attorney  for  Evergreen  Apt.  LDHA 

I;  . / 

NOTICE  OF  TAKING  DEPOSITIOKS  DUCES  TECUM 

I*  TO:   All  Attorneys  of  Record 

II     PLEASE  TAKE  NOTICE  that  the  following  depositions  upon  or 

';  examination  will  be  taken  on  the  dates  indicated  below: 

!;     Gary  Nesbitt        Tues .  ,  May  16,  1989   -  9:30  a.m. 
i  Tom  Jones  Tues.,  May  16,  1989   -  1:00  p.m. 

i|      Marv  Vanek  Tues.,  May  16,  1989   -  2:30  p.m. 

(TCCn^ht  P.oh^n^nn  Thnr.;    M^y  18.  1989  -  10:30  a.m.,y 

"T^ob  Sherke  Thurs-,  May  !«,  i^'A^    -    1J:JU  UAfi.^ 

Doug  Mernitz         Thurs.,  May  18,  1989  -  2:00  p.m. 

at     the  offices  of  MSHDA,  401  S.  Washington  Street,  Lansin 

-•  Michigan.   Said  depositions  are  to  be  taken  in  accordance  wi 

the  provisions  of  MCR  2.302,   2.305  and  2.306.   Deponents   a 
■;  required  to  bring  with  them  any  and  all  MSHDA  files,  record 

notes,   minutes  or  documents  pertaining  to  the  above-caption.. 

;;  matter  and  Evergreen  Estates  Project  (MSHDA  #706),  including  bi 

..  not  limited  to  change  order  committee  meeting  minutes  or  note: 

■:  staff   feasibility   committee   minutes   or   notes,   staff   lo.- 

committee  minutes  or  notes,  design  committee  meeting  minutes  c 
li 
ij  notes,  cost  estimates  prepared  and/or  reviewed  by  MSHDA  and  staf 

\.     feasibility  reports. 

il 

|i      You  are  invited  to  attend  and  cross-examine  the  deponents. 

Il 

'  KRAMER,  MELLEN,  WAGNER  S.  ISHBIA,  P.C. 


Dated:   May  S,  1989      By: 


^'-A-  7^  J&tL  /(l/> 


Ben  T.  Liu  (P27467) 

Attorneys  for  Defendants  J.L. 
Dumas  &  Co..  Arc  Construction 
Co.  and  Reliance  Insurance  Co. 
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M  AY.   GOWING.   S  I  M  PSON     6.    STROTE 
>.T-ro«NCT3      »,MO      C  O  U  •"  3  C  I.  O  »  3  . 


««»T     t-OMO     UaKC     «0>.O.AO.»OK     3-*» 

o-v.o   ••.  eu«ow 

933    WK3T    rQ«f    >T»CCT 

TELECOPIER  MESSAGE 


"TO:        MARY    LEVINE 

DATE         MAY    9,     1989 

FIRM: 

SENDER:.         RONALD    P.    STROTE 

FAX  PHONE 

FAX  PHONE   (313)  6^6-4648 

MESSAGE 


Re:   Richard  Clavon  &  Associates,  Inc.  v  J.L.  Dumas  & 
Co.,  et  al  -   Case  No.  87-729763-CH 


Dear  Ms.  Le/ine:  'VL 


■'d- 


Attached  is  a  ccpy  of  the  Notice  of  Taking  Depositions 
Duces  Tecum  with  respect  to  the  above-captioned  matter. 


Please  do  not  hesitate  to  contact  our  office  with  a.-.y 
questions  that  you  may  have  in  connection  with  the  enclosure . 


Very  truly  yours, 


RONALD    P.     STROTE 


No  of  Pagei         4       Indudmg  ilito  Page 
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PREPARED  STATEMENT  OF  JOHN  A.  KNUBEL 
NOMINEE  FOR  CHIEF  FINANCIAL  OFFICER  OF  HUD 

Mr.  Chairman,  Members  of  the  Committee,  I  would  like  to  begin  by  thankinp 
for  considering  my  qualifications  for  the  position  of  Chief  Financial  Oflicer  at  r 
I  would  also  Rke  to  thank  the  President  and  Secretary  Cisneros  for  the  trust  they 
have  shown  in  nominating  me  tmd  John  Koskinen,  Deputy  Director  for  Management 
at  0MB  and  Ed  De  Seve,  my  predecessor  at  HUD,  who  helped  recruit  me  to  it. 

Finally,  I  want  to  thank  my  wife,  Carole,  who  could  not  attend  today  because  she 
is  with  her  mother  who's  undergoing  surgery — speciflcally  because  Fll  continue  to 
try  her  patience  in  the  future,  as  I  have  in  tne  past,  because  the  long  hours  which 
we  both  Know  this  job  will  require. 

In  many,  many  respects,  the  opportunity  to  become  the  Chief  Financial  Oflicer  of 
HUD  fuliius  objectives  first  set  over  30  years  ago  when  a  student  at  the  Naval 
Academy  and  reaffirmed  as  a  graduate  student  at  Oxford  studying  political  philoso- 

{)hy  and  economics — to  fill  an  important  position  of  responsibility  at  the  nighest 
evel  of  public  service. 

I  deeply  believe  in  the  ethic  of  this  country:  equal  opportunity,  a  level  playing 
field  on  which  people  can  better  themselves  through  the  aignity  of  hard  worK,  edu- 
cation, and  personal  freedom.  I  wasn't  bom  poor  nor  was  I  bom  into  a  wealthy  fam- 
ily. My  paternal  roots  are  Irish,  Dutch,  and  German  from  the  east  side  of  New  York. 
My  Dad  inculcated  me  with  the  spirit  and  love  of  this  country  which  twice  caused 
him  to  leave  school  and  profession  to  volunteer  for  service  in  two  world  wars.  Serv- 
ice for  him  was  a  privilege  and  I  hope  I  still  have  some  of  that  spirit  alive  in  me. 

I  bring  to  this  opportunity  a  diverse  background  of  professional  and  managerial 
experience  in  bankmg,  real  estate,  and  insurance.  Management  is  not  easily  denned. 
But  Peter  Drucker,  wrio  would  probably  be  the  U.S.  Nobel  Laureate  of  management 
science,  if  there  were  one,  defines  it  as  "doing  the  right  thing  efficiently."  When  I 
first  heard  this  definition,  I  felt  it  was  vacuous  and  perhaps  trite.  But  the  more  I 
think  about  it  and  experience  management  in  various  contexts,  the  more  wisdom 
this  simple  statement  holds  for  me. 

Good  management  is  defining  objectives,  organizing  and  leading  people  (and  other 
resources)  to  achieve  those  objectives,  and  then  measuring  results.  A  good  manager 
then  sets  objectives,  and  measures  results,  while  at  the  same  time  reorienting  ef- 
forts in  light  of  lessons  learned,  technological  and  other  environmental  changes. 

For  large  organizations  like  HUIX  therefore,  good  management  means,  among 
other  thin^,  establishing  control,  defining  customers  and  proauct  delivery  processes 
and  ensuring  adequate  information  systems  and  controls  are  in  place  so  tnat  effec- 
tiveness, efficiency  and  results  can  be  measured.  It  means  sizing  our  programs  to 
fit  our  resources.  It  means  foUowup  and  review.  This  is  a  major  cnallenge  Tor  HUD 
and  one  where  the  CFG  can  make  a  major  contribution. 

If  confirmed,  I  look  forward  to:  (a)  the  opportunity  to  put  my  technical,  manage- 
rial, and  leadership  skills  to  work  for  the  benefit  of  purposes  I  believe  in  deeply  in 
a  new,  public  sector  Govemment  environment;  (b)  an  opportunity  to  work  with  peo- 
>le  whose  capabilities  I  deeply  respect — the  current  management  team  at  HUD;  and 
c)  an  opportunity  to  participate  in  the  restructuring  and  reorienting  of  the  country's 
housing  and  related  pmlicies  at  a  very  critical  time  in  our  Nation's  history — as  we 
learn  to  live  within  our  means  as  a  Nation  and  society. 

My  first  exposure  to  the  problems  of  poverty  and  housing  was  as  a  young  teenager 
measuring  tenement  apartments  working  for  my  father  who  was  an  architect  on  the 
lower  east  side  of  Maimattan  in  preparation  for  renovation.  In  this  situation  I  wit- 
nessed first  hand  the  problems  of  poverty,  but  also  witnessed  the  progress  that  can 
be  made  toward  solving  them  when  renovations  are  completed. 

As  an  investment  executive  and  banker,  I  have  witnessed  first  hand  the  valuable 
role  which  FHA  and  GNMA  loan  guarantees  play  in  supplying  liauidity  to  mortgage 
markets.  My  daughter,  her  husband,  and  their  9-month-old  aaughter  (my  first 
grandchild)  just  purchased  their  first  home  which  would  not  have  been  possible  had 
it  not  been  for  FHA  insurance.  So  I've  personally  witnessed  the  continued  contribu- 
tion these  programs  make  in  peoples  lives. 

In  todays  "mixed"  economy  where  the  Govemment  plays  such  an  important  role, 
each  sector  can  learn  valuable  lessons  from  the  other.  My  background  of  increasing 
responsibility  in  both  sectors  positions  me  to  make  a  unique  contribution,  I  believe, 
in  this  regard  by  bringing  a  difrerent  perspectives  to  some  of  the  financial  manage- 
ment challenges  facing  HUD  today. 

As  a  banker  for  10  years  and  as  the  head  of  a  real  estate  operations  in  Florida 
(Centennial)  and  at  USAA  Financial  Services  Company,  I  learned  how  real  estate 
projects  are  structured  and  financed  and  the  general  market  environment  in  which 
HUI)  "does  business"  and  which  we  seek  to  influence  for  the  benefit  of  the  poor  and 
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disadvantaged  amon^  us.  I  have  seen  the  proUt  motive  and  free  market  stimulate 
positive  change  and  innovation.  But  I  have  also  seen  market  faults — failures  in  the 
free  market  to  meet  legitimate  human  needs  and  therefore  I  understand  something 
of  the  role  Government  and  HUD  needs  to  continue  to  play. 

My  experience  in  the  Government  sector  has  mirrored  in  many  ways  my  private 
sector  development.  I  returned  to  Washington  in  1990  and  watched  the  evolution 
of  the  CFO  Act  which  followed  on  from  the  Federal  Manager's  Financial  Integrity 
Act  and  the  subsequent  passage  of  the  Government  Performance  and  Results  Act 
and  the  National  Performance  Results  Act  legislation. 

Given  my  background,  it  was  natural  that  I  should  be  drawn  to  their  implementa- 
tion Government-wide.  My  Government  background  and  preparation  for  this  job  was 
supplemented  by  experience  in  the  actual  application  of  the  CFO  Act  at  the  Nuclear 
Regulatory  Commission  (as  Senior  Adviser  to  its  CFO)  and  the  development  and 
partial  implementation  of  a  new  systems  modernization  strategy  at  the  Federal  Re- 
tirement Thrift  Investment  Board.  It  is  here  that  I  became  familiar  with  large  com- 
plex systems  integration  management — a  major  challenge  for  the  Government  as  a 
whole  and  for  HUD  in  particular.  These  experiences  wul,  believe,  help  me  to  con- 
tribute to  these  critically  important  problems  and  this  that  will  be  one  of  my  pri- 
mary areas  of  concentration  if  confirmed  as  CFO  at  HUD. 

You  have  been  provided  with  a  fiill  copy  of  my  qualifications  statements,  as  well 
as  other  requested  information.  I  look  forward  to  discussing  these  qualifications  fur- 
ther with  interested  Members  and/or  staff  of  the  Committee  and  answering  any 
questions  you  may  wirfi  to  ask  me  now  verbally  or  for  the  record  in  writing. 


46 


STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Name: 


KNUBEL 


JOHN 


^°iSmVaX^'^^          CHIEF  FINANCIAL  OFFICER, 

HUD 
iirth:. 
of  sp 

Date  I 

nor 

NEW  YORI 

(OIHUl 

nination:0*  AUG  1995 

05        07        39 
Date  of  birth:                                               Place  of  b 

KCITY 

(OAO            IHOHTHI           aLMl 

Marital  status:  MARRIED                         Full  name 

ouse;  CAROLE  T. 

KNUBEL 

Name  and  ages 

of  children:  DIANA  RUTH  HARMON 

^q 

SUZANNE  MICHELLE  KNUBEL 

28 

CHRISTINE  MARIE  KNUBEL 

26 

Education:                                 Institution 

Dates 
attended 

Degress 
received 

Dates  of 
degrees 

BROWN  UNIVERSITY 

1957-58 

NONE 
B.S.  (Math) 
B.A.* 
M.A.* 

U.S.  NAVAL  ACADEMY 

1958-62 

JUNE  19fi? 

OXFORD  UNIVERSITY 

1963-66 

JULY  1966 

OXFORD  UNIVERSITY 

1963-66 

FEB.  1995 

•  Politics,  Philosophy  and  Economics 

Honors  and  awards:   List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medals,  honorary  society 
memberships,  and  any  other  special  recognitions  (or  outstanding  service  or  achievement 

RHODES  SCHOLARSHIP/BURKE  SCHOLARSHIP 


MERITORIOUS  SERVICE  MEDAL  (U.S.  NAVY) 


CLASS  OF  1897  AWARD  FOR  LEADERSHIP  AND  OTHER    SIMILAR  AWARDS 
AT  U.S.  NAVAL  ACADEMY 


COLLEGE  PRIZE/FIRST  CLASS  HONORS  DEGREE  -^T  OXFORD  UNIVERSITY 
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Memberships: 


List  beiow  cli  ner7,bers!iips  znc  oftices  heic  in  profeESional.  fraternal,  bu'sineii.  scholarly, 
civ;;,  charitctl*  and  o:her  organizations. 


Orj2r.::!tPCf 


WLRN  PUBLIC  TV  CO 


KAPPA  SIGMA  SOCIAL  FRATERNITY 
ASSOC.  OF  GOVT.  ACCOUNTANTS 


INST.  OF  CHARTERED  FIN.  ANALYSTS 


Office  held 
(,f  2ny) 


RQARn  MFMRFR 


fi/B7  -  ?/qn 


NONE 


NONE 


ASSOC.FOR  INVESTMENT  MGT  &  RESEARCH 


NONE 


YOUNG  LIFE  D.C. 


TREASURER 


DOMINION  INSIGHT  GROWTH  FUND 


BOARD  MEMBER 


19?i7-^a 


1991  -PRESFNT 

1992  -  PRESENT 
1992  -  PRESENT 
1992 -PRESENT 


1991  -PRESENT* 


Employment  recorc:  List  below  all  positions  held  since  college,  including  the  title  or  oescripticr.  o-  ic 
e.T. oioy.T.e.-.:.  loca'.ior.  ot  worK.  and  dates  of  inclusive  employment. 


1958-1972 

1958-62 
1962-63 
1963-66 
1966-67 
1967-69 
1969-70 

1970-72 


1972-73 


UNITED  STATES  NAVY 
MIDSHIPMAN 
ENSIGN,  ASST.  ENGINEER 
ENSIGN/LT.IJ.G.) 
LT.(J.G.)/LT.,  ENGINEER 
LT.,  ENGINEER/OPS  OFFCR. 
LT.,  RESOURCE  ANALYST 

LT.CDR.,  MIL.  ANALYST 


ASST.  DIR. 
FOR  PROGRAM  ANALYSIS 


U.S.  NAVAL  ACADEMY 
U.S.S.  BANG  (SS-388) 
STUDENT  AT  OXFORD 
U.S.S.  COBBLER  (SS-344) 
U.S.S.  TROUT  (SS-583) 
OFFICE  OF  SEC/DEF 

(SYSTEMS  ANALYSIS) 
NATL  SECURITY  COUNCIL 

(STAFF  OF  DR.  KISSINGER) 

NATL  SECURITY  COUNCIL 
(STAFF  OF  DR.  KISSINGER) 


1973-74 


DEP.ASST.ADMINISTRATOR    FEDERAL  ENERGY  ADMIN. 
FOR  INTERNATIONAL  AFFAIRS 


[SEE  PAGE  2A  FOR  CONTINUATION] 

*  I  have  agreed  to  resign  upon  confirmation. 
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PAGE  2A  --  CONTINUATION  OF  EMPLOYMENT  RECORD 


1974-84 

1974-77 


1977-80 


1980-84 


VICE  PRESIDENT.  CHASE  MANHATTAN  BANK 
DIR.  OF  FINANCIAL  ANALYSIS,  INTERNATIONAL  DEPT 


BUDGETING  &  PLANNING 
CHIEF  OF  STAFF, 
DIVISION  EXECUTIVE 

DIVISION  EXECUTIVE 


NEW  YORK  CITY 
MID-EAST  BANKING  GROUP 

EASTERN  ARAB  STATES  DIV. 
(ATHENS) 
INSURANCE  BANKING  GROUP 

NEW  YORK  CITY 


PRESIDENT 


CENTENNIAL  REAL  ESTATE 
MGT.  &  INVESTMENT  COMPANY 
ORLANDO,  FLORIDA 


1986-8°  USAA  FINANCIAL  SERVICES  CO.  SAN  ANTONIO.  TX 

1986-88  PRESIDENT  FINANCIAL  SERVICES  DIV. 

PRESIDENT  OF: 

-  REAL  ESTATE  CO 

-  INSURANCE  CO 

-  INVESTMENT  MANAGEMENT  CO 
1988-89             CHIEF  ADMINISTRATIVE  OFFICER 

1989-90  INDEPENDENT  CONSULTANT  TO  VARIOUS  CLIENTS  INCLUDING  VAUGHN, 

NELSON,  SCARBOROUGH  AND  McCONNELL  INVESTMENT  MANAGEMENT 
CO  (HOUSTON,  TX)  AND  INVESTORS  OF  FLORIDA  (WEST  PALM  BEACH, 
FLA)    (Located  in  San  Antonio.  TX] 


1990-92 


VICE  PRESIDENT 
(PROGRAM  DEVELOPMENT) 


LOGISTICS  MGT.  INSTITUTE 
McLEAN,  VA 


1992-94 


SENIOR  ADVISOR  TO  CHIEF 
FINANCIAL  OFFICER 


NUCLEAR  REG.  COMMISSION 
ROCKVILLE,  MD 


1994  (1) 
1994-95 


INDEPENDENT  CONSULTANT 


SENIOR  ADVISOR  TO  DIRECTOR, 
AUTOMATED  SYSTEMS  OFFICE 


POTOMAC,  MD 

FED.  RETIREMENT  THRIFT 
INVESTMENT  BOARD 
WASHINGTON,  D.C. 


1995  -  PRESENT 


CFO  DESIGNATE 


HUD 
WASHINGTON,  D.C. 


(1)    For  a  five  month  period  in  1994,  I  consulted  for  thie  National  Housing  Partners  Company,  doing  a 
strategic  analysis  of  their  captive  insurance  subsidiary,  cash  management  operations  and  associated 
strategic  marketing  opportunities.    During  that  time,  I  also  consulted  for  the  Braddock  Group, 
McLean,  VA,  in  the  general  area  of  finance. 


49 


Government 
experience: 


List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments, 
eluding  any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions.  ■ 

(1)  SEE  ABOVE  FOR  DIRECT  GOVERNMENT  EXPERIENCE 


(2)  AS  A  PRINCIPAL  AT  THE  COUNCIL  ON  EXCELLENCE  IN  GOVERNMENT,  I  HAVE 
SERVED  ON  SEVERAL  CONSULTATIVE  PANELS  ASSOCIATED  WITH  FINANCIAL 
MANAGEMENT  AND  OTHER  SUBJECTS  ASSOCIATED  WITH  THE  MANAGEMENT  OF 
GOVERNMENT. 


Published 
writings: 


List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 
you  have  written. 


Political 
affiliations 
and  activities: 


List  all  memberships  and  otr'ices  hela  in  and  services  rendered  to  ail  political  parties  or 
election  committees  during  the  last  10  years.  ,' 


NONF 
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,'olitical 

contributions:  IteTiire  ell  ccnticsl  contncLtior.j  o!  S500  or  mere  to  any  individual,  campaicr.  crganiz^. 
tier.,  politics!  party,  political  action  ccnmittee  or  similar  entity  curing  the  last  eignt 
ysj.'S  fi"-  icentify  tne  sceciiic  amounts.  date<.  and  names  of  tne  recipient. 

NONE 


Qualifications:  State  tjiiy  yc."  cjalificaticnj  tc  serve  ir.  tne  pos;ticn  to  which  you  have  been  namec. 

tar:ac-.  snes:) 

iSEE  PAGES  4A-B) 


Future  emplovmen; 

relationships:  1.  Inexate  wnet.-.er  you  will  sever  all  connections  with  ycur  present  employe.',  business 

firm,  eSSOCicTiCn  or  organization  if  you  are  confirmee:  by  the  Senate. 
Upon  confirmation,  I  have  agreed  to  resign  my  Board  Seat  on  the  Dominion  Insight  Grovrth  Fund. 
There  are  no  others  to  be  severed.    I  am  now  serving  in  the  capacity  of  CFO  Designate  at  HUD  (as  a 
limited  term  SES). 

Z.   As  'a'  as  can  be  foresee',  state  whetr.er  you  have  any  plans  afte'  csmpleting  govern- 
-en;  ser/ice  tc  resu— .e  err.ployrne-t.  atfiiiation  or  practice  witn  your  previous  err,- 
Cicyer.  tusmess  firm,  association  or  organization. 
NONE.  No  plans 


Has  anvbody  rr.ace  you  a  ccmmtment  to  a  |0b  aner  you  leave  government 
NO 


4.    [•>  ynii  expect  to  serve  the  full  term  for  whicn  you  have  teen  appointed? 
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Qualification  Statement  for  JOHN  A.  KNUBEL 

Chief  Financial  Officer  Designate 

Department  of  Housing  and  Urban  Development 

Undergraduate  study  at  the  Naval  Academy  (1962)  and  graduate  study  at  Oxford  University,  where 
I  received  a  Masters  Degree  in  politics,  philosophy  and  economics,  gives  me  an  understanding  of  the 
fundamentals  of  economics,  finance,  financial  markets  and  government  operations.   This  background 
contributed  to  the  success  I've  experienced  thus  far  in  a  career  divided  between  the  public  and  private 
sectors  in  positions  of  increasing  responsibility.    In  addition,  I  have  over  25  years  experience  in  financial 
systems,  financial  analysis,  strategic  planning,  programming  and  budgeting  in  both  the  private  and  public 
sectors. 

The  same  managerial  and  knowledge  qualifications  which  created  this  track  record  qualify  me  to  be 
the  Chief  Financial  Officer  (CFO)  of  the  Department  of  Housing  and  Urban  Development  (HUD),  which,  if 
confirmed,  would  constitute  the  most  responsible  job  I  have  undertaken  to  date  in  the  public  sector,  about 
equivalent  to  what  I  have  experienced  in  private  industry. 

Experience  in  the  Public  and  Private  Sectors  is  a  Unique  Qualification 

Private  and  public  sector  financial  management  is  similar  in  many  aspects,  but  also  very  different. 
In  today's  "mixed"  economy  where  the  government  plays  an  important  role,  and  still  depends  on  the  private 
sector,  each  can  learn  valuable  lessons  from  the  other.   My  background  of  increasing  responsibility  and 
achievement  in  both  sectors  positions  me  to  make  a  unique  contribution  in  this  regard. 

I  Have  Learned  First  Hand  About  the  Importance  of  Excellent  Financial  Management 

My  15  years  experience  In  the  private  sector  started  at  the  Chase  Manhanan  Bank  (1974),  where  I 
established  a  budgeting  and  planning  operation  for  the  International  Department  covering  over  104 
branches  and  over  $25  Billion  in  assets.   Chase  represented  my  first  experience  in  applying  budgeting  and 
planning  discipline  to  large,  complex  financial  organizations.    Subsequent  experience  included  being  the 
Chief  of  Staff  to  the  Head  of  the  Middle  East  Banking  Group  and  the  Director  of  all  Chase  operations  in  the 
Eastern  States  Division  of  the  Middle  East  and  all  Chase  Operations  with  the  Insurance  Industry.   This 
included  managing  large,  complex  banking  relationships  and  organizations  where  multimillion  dollar  loan 
decisions  were  based  on  the  Integrity,  timeliness  and  visibility  of  relevant  financial  information. 

When  1  gained  responsibility  for  a  multimillion  dollar  Insurance  loan  portfolio,  I  developed  a  first 
hand  appreciation  for  the  Importance  of  excellent  financial  management  since  it  was  this  ply  the  personal 
integrity  of  the  borrower,  that  one  relied  on  to  measure  and  forecast  the  ability  of  borrowers  to  repay  and 
evaluate  when  their  capacity  to  carry  a  given  debt  burden  had  been  exceeded. 

I  observed  then  that  borrowers  do  not  commonly  discipline  themselves.   The  decision' to  stop 
borrowing  (and  therefore  lending)  is  normally  made  by  the  lender.    The  deficit  debate  today  is  not  about 
whether  government  borrowing  can  continue  but  whether  it  should.    Being  CFO  of  HUD  will  not  require  my 
taking  an  direct  position  on  this  Important  matter.    But  no  matter  what  one  believes  about  whether 
government  borrowing  has  gone  too  far,  the  imperative  is  that  whatever  the  level  of  government  spending 
and  deficit,  the  use  of  financial  resources  be  tightly  controlled  and  financial  reports  adequately  and  fairy 
represent  reality.    Hence,  my  Interest  and  commitment  to  applying  professional  financial  management  to 
government. 
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Exoenence  in  the  Real  Estate  Industry. 
HUD's  Primary  Suoplvinq  Industry 

Zoxh  as  the  President  of  Centennial  Property  Management  Co.  and  as  the  Executive  responsible  for 
the  Real  Estate  Operations  at  the  USAA  Financial  Services  Company,  an  $11  Billion  diversified  financial 
services  company,  I  operated  in  the  real  estate  sector  of  the  economy.   I  learned  how  real  estate  projects 
are  structured  and  financed  and  the  general  market  environment  in  which  HUD  'does  business'  and 
Influences  for  the  benefit  the  poor  and  disadvantaged  among  us. 

In-Depth  Experience  in  Public  Sector  Financial  Management 

My  1 5  years  of  experience  in  the  government  sector  has  mirrored  in  many  ways  my  private  sector 
development  but  wit.i  a  particular  focus,  in  the  pest  five  years,  on  the  implementation  of  the  CFO  Act  and 
related  legislation.  My  government  experience  started  while  serving  as  a  Naval  Officer  in  the  Pentagon 

and  as  part  the  National  Security  Council  Staff  (1 969-1 97C).  After  leaving  the  Navy,  I  continued  to  serve 
as  a  civilian  on  the  NSC  staff  and  as  Deputy  Assistant  Administrator  at  the  newly-formed  predecessor  the 
Department  of  Energy,  the  Federal  Energy  Agency. 

During  this  period,  I  observed,  learned  and  participated  in  the  application  of  modern  management 
techniques  to  Defense  Planning  right  after. the  departure  of  Mr.  McNamara  while  his  management  ideas 
were  still  fresh  to  the  Pentagon.    I  noted  the  scrutiny  which  time  exposes  to  such  Ideas  and  which  resulted 
in  the  incorporation  of  some  Ideas  of  merit  and  the  elimination  of  others  that  did  not  suit  the  public  sector 
environment.     Many  of  those  that  survived  have  been  projected  into  the  civilian  sector  of  government. 

Since  1990.  I  Have  Focused  on  Building  Expertise  In  the  CFO  Act  and  Related  Legislation 

Following  the  15  year  career  of  increased  responsibility  and  achievement  In  Banking,  Insurance  and 
Real  Estate  industries,  I  returned  to  Washington  in  1990  and  watched  the  evolution  of  the  CFO  Act  which 
followed  on  from  the  Federal  Manager's  Financial  Integrity  Act  (FMFIA)  and  the  subsequent  passage  of  the 
Government  Performance  and  Results  Act  (GPRA)  and  the  National  Performance  Results  Act  (NPR) 
legislation. 

Given  my  previous  background  in  government,  it  was  natural  I  should  be  drawn  to  their 
implementation  government-wide.    While  with  the  Logistics  Management  Institute  (LMI)  as  program 
development  Vice  President,  for  example,  I  organized  the  Institute  to  help  agencies  implement  the 
requirements  of  the  CFO  Act.    My  preparation  for  this  job  as  CFO  of  HUD  was  rounded  out  by  two 
Important  experiences  in  the  actual  appiica.  on  of  the  Act  (as  Senior  Advisor  to  the  CFO  of  the  Nuclear 
Regulatory  Agency  (NRC)  and  its  controller)  and  the  development  and  partial  implementation  of  a  systems 
strategy  for  the  Director  of  Automated  Systems  at  the  Federal  Retirement  Thrift  Investment  Board  (FRTIB). 
(The  FRTIB  oversees  the  largest  401 K  deferred  tax  Investment  plan  In  the  world  with  over  2.1  million 
participants  and  over  $  30  Billion  in  managed  funds.    It  also  compares  very  favorably  to  the  private  sector 
in  terms  of  cost  efficiency.)    It  is  here  that  I  became  familiar  with  large  complex  systems  integration 
management  v/hich  is  a  major  challenge  for  the  government  as  a  whole  and  HUD  in  particular  (as  well  as 
for  the  private  sector).    This  experience  will  help  me  to  contribute  to  this  critically  important  problem  and  it 
is  this  area  that  will  be  a  maior  area  of  concentration  If  confirmed  as  CFO  at  HUD. 

Finally,  I  have  studied  and  evaluated  many  factors  in  the  weeks  awaiting  confirmation  as  the  CFO 
designate  and  believe  I  can  contribute  towards  the  continued  correction  of  widely  recognized  system 
related  and  general  management  problems  in  the  Department. 

I  look  forward  to  discussing  these  qualifications  further  with  interested  Members  and  staff  of  the 
Comminee. 
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Potential  conflicts 

of  interest:  1.  Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominated. 


NONE 


2.   List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated. 


3.  Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 
paying)  whi:h  you  have  had  during  the  last  10  years  witli  the  .-ederal  Government, 
whether  for  yourself,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 

NONE.    THE  NATIONAL  HOUSING  PARTNERS  MANAGES  MANY  HUD-SUBSIDIZED 
PROPERTIES.    AS  A  PRIVATELY  INCORPORATED  COMPANY  AND  GOVERNMENT 
CONTRACTOR,  MY  RELATIONSHIP  WITH  THEM  IS  ENDED,  BUT  THE  DETAILED 
KNOWLEDGE  SO  GAINED  MAY  HELP  ME  BETTER  PROTECT  THE  GOVERNMENT'S 
INTEREST. 
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4,  List  any  iccsymg  activity  during  the  past  10  years  m  which  you  have  engaged  lor  the 
purpose  c(  directly  or  indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legisiation  at  the  national  level  of  government  or  affecting  the  aommistration  and 
executicr.  cf  national  law  or  puoiic  policy. 

None 


5.   Explain  how  ycu  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 

I  am  not  aware  of  any  potential  conflict  of  interest  that 
could  be  alleged. 


/jl.  cciminal  and 

investigatory 

actions:  1.  Give  the  full  c-rrails  of  any  c:vil  cr  criminal  proceeding  m  which  y;u  were  a  defendant 

or  any  incuiry  or  investigaticn  by  a  Federal.  State,  or  local  agency  in  which  you  were 

the  SLOiec;  or  the  inauiry  or  investigation. 

VJhile  with  the  NRC  (11/93),  I  was  the  subject  of  an  IG  investigation 
stemning  from  accusations  of  inappropriate  conduct  under  the 
"Whistle  Blower"  Act.  I  was  cleared  of  all  charges. 


2.  Give  the  full  aetails  of  any  proceeding,  incuiry  or  investigation  by  any  professional 
association  including  any  Car  association  in  whic.^  you  were  the  ^ubiect  of  the  pro- 
csecing.  mcuiry  or  investigation. 

None 
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PREPARED  STATEMENT  OF  HALBERT  C.  DeCELL  m 

NOMINEE  FOR  ASSISTANT  SECRETARY  FOR  CONGRESSIONAL  AND 

INTERGOVERNMENTAL  RELATIONS  AT  HUD 

Chairman  D'Amato,  Senator  Sarbanes,  and  Members  of  the  Committee.  Thank 
you  for  the  opportunity  to  appear  before  you  today. 

Before  I  begin,  however,  I  would  like  to  "thank  my  family,  my  wife,  Jane,  and 
my  three  children — Carrie  (10),  Clay  (8),  and  Charlie  (4) — for  their  patience,  endur- 
ance, and  support  through  this  process.  In  addition,  I  would  like  to  thank  my  Sen- 
ators, Mr.  Cocnran  and  Mr.  Lott  as  well  as  Senators  Bond  and  Heflin  for  their  coun- 
sel and  encouragement  through  the  years. 

It  is  indeed  a  great  honor  and  privilege  to  have  been  nominated  by  President  Clin- 
ton for  the  position  of  Assistant  Secretary  of  Congressional  and  Intergovernmental 
Relations  at  the  Department  of  Housing  and  Urban  Development.  I  also  deeply  ap- 
preciate the  confidence  and  trust  that  Secretary  Cisneros  has  placed  on  me,  in  rec- 
ommending me  for  this  position.  If  confirmed,  I  will  welcome  the  opportunity  to 
serve  as  part  of  this  Administration. 

By  way  of  background,  I  spent  more  than  17  years  in  a  variety  of  capacities  with 
Congressman  Janue  Whitten  from  Mississippi,  including  Associate  Stafi"  on  the 
House  Appropriations  Committee  which  Mr.  Whitten  chaired.  During  my  tenure 
with  the  Chairman,  I  came  to  share  his  strong  belief  in,  and  respect  lor.  Congress 
not  only  as  an  institution,  but  as  the  embodiment  of  the  people's  wiU. 

Starting  as  Press  Assistant  in  1977,  working  up  to  Legislative  Director,  and  then 
becoming  his  Chief  of  Staff,  I  learned  the  wisdom  of  Congressman  Whitten's  view 
that,  whUe  it  was  essential  to  air  ideas  and  fi^t  for  principle,  it  was  just  as  essen- 
tial that,  at  the  end  of  the  day,  the  Administration  and  Congress  had  come  together 
to  build  a  better  tomorrow  for  all  of  our  citizens. 

He  emphasized  to  me  the  need  to  listen  to  and  work  with  local  and  State  ofiicials, 
as  well  as  national  organizations,  to  try  to  build  a  consensus  through  common  goals. 
Like  him  I  came  to  believe  that  while  Government  could  not,  and  should  not,  try 
to  do  everything  for  everyone,  it  could  help  people  and  communities  help  them- 
selves. 

I  came  from  a  small  delta  community  in  Mississippi  where  my  father  was  the 
owner  and  publisher  of  a  weekly  newspaper.  He  always  maintained  that  when  we 
realized  we  all  had  a  stake  in  our  community,  we  would  all  work  to  improve  it.  It 
is  the  same  lesson  that  Secretary  Cisneros,  on  a  larger  scale  has  been  giving. 

Working  with  the  13  Appropriations  Committees  in  the  House,  including  VA, 
HUD,  and  independent  agencies,  I  gained  a  working  knowledge  of  the  wide  i^nge 
of  programs  at  HUD,  and  the  necessity  for  improving  program  delivery. 

Similarly,  in  the  5  weeks  that  I  have  been  a  Special  Assistant  at  HUD,  I  have 
been  impressed  with  the  dedication  and  commitment  to  improving  programs  amd 
serving  the  customer  that  the  Secretary  and  the  entire  HUD  team  has  set  as  it's 
goal. 

Given  the  current  environment  of  increasing  need  and  decreasing  resources,  but 
the  strong  belief  in  the  necessity  of  HUD'S  mission — affordable,  decent  housing,  and 
assistance  to  our  core  conmiunities— Secretary  Cisneros  and  this  Administration  de- 
veloped a  proposal  to  do  more  with  less — The  American  Community  Partnership 
Act. 

Already  streamlined  through  administrative  changes  to  deal  with  new  budget  re- 
alities, riUD  has  put  forward  a  legislative  package  that  would  preserve  the  siibstan- 
tial  investments  that  have  been  made  in  affordable  housing  and  urban  infrastruc- 
ture, while  providing  more  flexibility  to  localities  and  choice  to  tenants. 

The  Secretary  has  also  been  working  with  this  Committee  and  its  counterpart  in 
the  House  to  provide  a  framework  to  deliver  HUD  programs  even  more  efficiently 
and  effectively. 

The  priorities  have  been  established:  helping  the  homeless;  aggressively  reducing 
the  number  of  severely  distressed  public  housing  units;  increasing  home  ownership; 
giving  communities  the  tools  and  flexibility  needed  to  create  jobs  and  improve  the 
quality  of  urban  life;  and  providing  affordable  housing. 

To  meet  these  challenges,  the  Department  and  Congress  must  work  together.  I 
view  my  role  as  facilitating  the  communications  between  HUD,  Congress,  our  cities 
and  States  and  representative  organizations,  as  well  as  others  with  an  interest  in 
housing  and  community  development. 

I  will  represent  HUD  and  the  Administration  before  Congress  and  make  certain 
that  Congressional  concerns  are  represented  to  the  Secretary  and  the  HUD  team. 
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I  Dledae  to  you  my  best  efforts  to  work  with  this  Committee  and  Congress  to  ad- 
dress the  issues  that  are  facing  our  cities  and  to  keep  you  informed  of  actions  taken 
by  the  Department  of  Housing  and  Urban  Development.   ,,.„,, 

Thank  you  for  your  consideration  of  m^  nomination  and  I  will  be  happy  to  answer 
any  questions  that  you  might  have  at  this  time. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

N«me:J^Eil£U HALfifflTr Lu&aQti . 

o*n)  i/ian  iotmuo  ' 

Position  to  wtiich   fiOiisTMKT  Seucmitv  poe.  CoHecE^^KMM.         Date  of 

nominated:     And  rnrf"^^^^foru.iTu    BciimA.:^   at  ni  l^        nomination: 


Data  of  birth:     ^^         ALn         U^      Place  of  birth:     Mm  i  Q.-r7M>i  ,    P^iQf>.ifv»;,ftM      

Marital  status:  Wflggien Full  name  of  spouse:  JMF  HAPlMnMft  Pfat  i  i=y    IV^e.  | 

Name  and  ages 

of  children:    (Agm  .-.jp     M.j>/Vli    /•|r{> 

H  P.A^Kl    iWVl.      ^ftN 

r^.^     Prwrf.r.1      ^U>      ^ 


Dates                   Degrees  Dates  of 

Education:                       Instrtution attended                received  degrees 

ScHcoL  nF  Lft^ MTT-iqei            -TK  i<?ai 

TulANc,   UMi\W?t^^-ry                 I'^l~n-l91l              BA  |9ii 

t^..>JRf;^l^  HiAHf»'>^r^             jQlJ^  -  /qt,7  .Hj^il^Cic^.  I^UT 


Honors  and  awards:  List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medal.,  'honorary  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  or  achievement. 
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Memberships:  List  below  all  memberships  and  offices  held  in  professional,  fraternal,  business,  scholarly, 

civic,  charitable  and  other  organizations. 

Office  htld 
Or|«niz«tion  (if  any)  Oitei 


DC.  "BaK iqfti  -    p9i=<^j^- 


Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 

<^  Tg^jAcgAro^  TAfOir.  L.^HiTTPhi  (.TuLy  la  Hn  -h-^  TAn.3,iqqgr) : 

f^)  Adwi>4.  AftftT  y//\ppOQpfiiArioOft  <%mi.nEP.    Agftrvrfrnp.  fVncc    Ij-^ 
^    l''?5) 

/?^f?FprcrffT>      AP,°m    ,^prNPT«^    E^A.-it^Q■  -  jVlJA  T)Emt>rPPn- TtfTPg; 

NEWfipAppp  ^  ft'FPMx/.MF^  Mq>.  -  ((^-1^    -to  fr-7^) 

(j) Fast  fivQdmA>jARCT  /CftStiiep, err  -  3itj:L£.&/SgA  RgarB|igAKl7^ 
NE^^J  AgLgAMf^^  Lft.      (^aoar^-73+o    4-7.^  V  ifnwrmnei^-i.Y 
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Government 
experience: 


Published 
writings: 


List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments, 
eluding  any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions. 


Aft  STAPFFP   CXO     rrNKVagpfifilVTAN  ^Umik     L-V^MtTTfeN)   /^-P^^ 


LpflifttJXTiOtt-  fiifniLJ>o    RormrPP.  PesrR<>Tecl^gyfiFP.Ft:icg.  ,ti'n-H 

List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 
you  have  written. 

Aft  fl    RFpr>gTg^    AMh  Aftftift-ne^MT-  f^prOTC    ErtiT/^    r^  TMF 

"hpLTA  lVmnrptrrT;mF«=,    MPu^ftpappQ   ii4  figpywoti  Lg    r<\*^^ 

At-9o  WRC5TP  -^Bg-O/^i.iMt^  -gM?  ■Prrurr'«^    WfpUi  y  pApFt? 


(The  TkFg   Ppefx  P.LgT^  .Vi  ^i  i  iMA  (^kL,  Ms,  -far^  CPAmn^AR 


Political 
affiliations 

and  activities:        List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 
election  committees  dunng  the  last  10  years. 
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Political 

contributions:  Itemize  all  political  contributions  of  S500  or  more  to  any  individual,  campaign  organiza- 
tion, political  party,  political  action  committee  or  similar  entity  during  the  last  eight 
years  and  identify  the  specific  amounts,  dates,  and  names  of  the  recipients. 


NONE 


Qualifications; 


State  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named. 
(«nicn  iiwct) 


Future  employment 

relationships:  1.   Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

2.  As  far  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 

ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization. 

l>rvuf^     ^.'^PEgfeiONftL  CTnprryinE>rr 

3.  Has  anybody  made  you  a  commitment  to  a  |0b  after  you  leave  government? 

_NiD 


4,  Do  you  expect  to  serve  the  full  term  for  which  you  have  been  appointed? 
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Potential  conflicts 

of  interest:  1.  Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  hive  been 
nominated. 


NOl^g 


2.  List  any  investments,  obligations,  liabilities,  or  other  relationships  which  mjght  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  t>een  nominated. 

NOMg 


3.  Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 
paying)  which  you  have  had  during  the  last  10  years  with  the  Federal  Government, 
whether  for  yourself,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 


20-564  95-3 
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4.  Uit  any  lobbying  activity  during  the  past  10  years  in  wt^ich  you  have  engaged  lor  the 
purpose  of  directly  or  Indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  affecting  the  administration  and 
execution  of  national  lati  or  oublic  doIIcv. 


execution  of  national  law  or  public  policy. 


5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 


Civil,  cnminal  and 
investigatory 
actions:  1.  Give  the  full  details  of  any  civil  or  criminal  proceeding  In  which  you  were  a  defendant 

or  any  Inquiry  or  investigation  by  a  Federal,  State,  or  local  agency  in  which  you  were 

the  subject  of  the  inquiry  or  Investigation. 


NnMir 


2.  Give  the  full  details  of  any  proceeding.  Inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceeding, inquiry  or  investigation. 


NQMlT 


63 

PREPARED  STATEMENT  OF  ELIZABETH  K.  JULIAN 

NOBONEE  FOR  ASSISTANT  SECRETARY  FOR  FAIR  HOUSING  AND 

EQUAL  OPPORTUNITY  AT  HUD 

Chairman  D'Amato,  Senator  Sarbanes,  and  Membera  of  this  distinguished  Com- 
mittee, I  appreciate  Uie  ooportunity  to  appear  before  you  today.  I  want  to  at  the 
outset  acknowledge  and  thank  my  husband,  Ed  Cloutman,  and  my  son,  Edward, 
who  cannot  be  here  with  me  today  in  person,  but  who  I  know  are  here  in  spirit. 
As  you  may  know  from  my  resume,  I  hve  in  Dallas,  Texas.  When  I  was  given  the 
opportunitv  to  serve  in  this  Administration  as  Deputy  General  Counsel  for  Civil 
Kil^ts  ana  Litigation  at  HUD,  our  family  had  a  diiUcult  decision  to  make.  My  hus- 
band is  a  lawyer  with  an  active  law  practice.  My  son  is  an  11  year  old  with  an  ac- 
tive career  in  DasebaU,  basketball,  or  lootball  (depending  on  the  season)  who  is  quite 
sure  that  Lakewood  Elementary  School  in  Dallas,  Texas  cannot  get  along  without 
him.  However,  we  were  thrilled  that  I  had  been  asked  to  come  to  Washmgton  to 
serve  in  Secretair  Cisneros'  administration  at  HUD  and  in  doing  so  serve  our  coun- 
try on  matters  that  we  beUeve  are  very  important.  After  long  family  discussions, 
we  agreed  that  they  would  hold  down  the  fort  at  home  and  I  would  oome  to  Wash- 
ington and  return  home  on  the  weekend.  (Needless  to  say,  I  am  an  advantage  plati- 
num flyer.)  It  hasn't  been  easy,  but  actually  I  find  that  it  helps  maintain  a  nealthy 
balance  to  drop  back  into  the  real  world  at  the  end  of  each  very  long  week,  doing 
Mom  things  and  spending  time  with  people  for  whom  the  latest  beltway  happenings 
are  not  a  nigh  priority.  However,  I  must  acknowledge  the  very  real  sacruu^  that 
my  guys  are  making  and  to  thank  them  for  their  love  and  support  during  this  past 
2  years,  and  their  continued  commitment  to  this  adventure  wiui  me. 

I  am  both  honored  and  humbled  by  my  nomination  by  President  Clinton  to  be  As- 
sistant Secretary  for  Fair  Housing  and  Elqual  Opportunity  at  HUD.  Honored  be- 
cause I  have  dedicated  much  of  my  professional  career  to  fighting  housing  discrimi- 
nation, and  its  corrosive  effects  on  the  fabric  of  our  country.  Being  asked  to  serve 
in  the  position  responsible  for  enforcement  of  our  fair  housing  laws  at  HUD  rep- 
resents a  culmination  of  that  work,  and  presents  an  opportunity  to  serve  in  a  dif- 
ferent and  in  many  ways  more  challenging  arena.  I  am  humbfed  because  I  know 
how  important  it  is  that  this  job  be  done  well  and  in  such  a  way  as  to  bring  respect 
and  support  for  the  principles  which  are  embodied  in  the  Fair  Housing  Act. 

As  my  resume  inmcates,  prior  to  coming  to  HUD  I  was  for  almost  20  years  a  legal 
advocate  for  people  who  were  poor  and  many  who  felt  that  they  had  been  victimized 
by  discrimination.  I  understand  that  perspective.  However,  in  the  course  of  that  rep- 
resentation, I  also  came  to  understand  the  limits  of  legal  advocacy,  and  the  impor- 
tance of  people  and  communities  coming  together,  rather  than  facing  off,  to  effec- 
tively adoress  the  difficult  problems  of  discrimination.  I  believe  from  my  own  experi- 
enoe  that  reasonable  people  can  come  together  to  resolve  many  of  these  issues,  and 
that  leadership  that  encourages  such  coming  together  to  find  common  ground  on  the 
difficult  issues  of  race  and  otner  forms  of  invidious  discrimination  should  be  encour- 
aged. 

The  Office  of  Fair  Housing  at  HUD  has  statutorily  mandated  responsibilities  con- 
tained in  several  civil  ri^ts  statutes  and  Executive  Orders,  includingTitle  VI  of 
the  Civil  Rights  Act  of  1964  and  The  Fair  Housing  Act.  However,  HUD  FHEO's  role 
can  essentially  be  divided  into  two  general  categories:  enforcement  of  the  Fair  Hous- 
ingAct,  and  program  compliance  activities. 

The  challenge  presenteo.  to  FHEO  is  to  fulfill  those  responsibilities  in  a  way  that 
is  consistent  witn  the  Department's  mission  to  work  cooperatively  and  construc- 
tively with  communities  and  other  recipients,  as  well  as  to,  in  the  enforcement  con- 
text, deal  with  both  complainants  and  respondents  in  a  timely  and  fair  manner. 

The  Fair  Housing  Act  mandates  that  HUD  receive  and  investigate  all  colorable 
complaints  of  housing  discrimination  filed  with  it.  I  am  committed  to  insuring  that 
those  investigations  are  conducted  in  a  timely  and  professional  manner,  recognizing 
that  no  one  ukes  being  discriminated  against  and  no  one  likes  being  accused  of  dis- 
crimination. As  soon  as  possible  after  a  complaint  is  filed,  HUD  should  determine 
if  there  is  basis  for  and  interest  in  conciliation  of  the  complaint,  and  seek  to  resolve 
the  matter.  In  fact,  in  the  past  2  years  the  conciliation  rate  has  risen  to  almost  50 
percent  of  the  cases  handled  under  the  FHA.  This  trend  is  consistent  with  my  view 
that  HUD's  role  should  be  to  reach  a  satisfactory  resolution  as  early  in  the  process 
as  possible.  Of  course,  where  such  resolution  is  not  possible,  HUD  nas  the  duty  to 
issue  a  charge  of  discrimination,  and  the  parties  have  their  choice  of  forums  for  an 
independent  judicial  evaluation  of  their  claims. 

I  know  that  there  have  been  problems  in  the  past  with  what  some  would  charac- 
terize as  excessive  enforcement  activity.  I  beUeve  that,  to  the  extent  that  this  prob- 
lem exists,  it  can  be  effectively  addressed  with  a  strong  message  from  the  top  that 
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efiective  enforcement  does  not  mean  strong-arm  tactics  or  other  inappropriate  inves- 
tigative or  conciliation  techniques,  and  that  such  conduct  will  not  be  tolerated.  It 
can  also  be  addressed  by  appropriate  and  focused  training  of  FHEO  staff  which  is 
underway.  Finally  it  can  be  addressed  by  clear  and  concise  guidance  as  to  the  issues 
and  the  law  involved,  which  will  be  contained  in  the  soon  to  be  published  intake, 
investigation,  and  conciliation  manual,  the  first  set  of  comprehensive  ^idanoe  de- 
veloped to  assist  fair  housing  enforcement  personnel  in  doing  their  job  suice  the  fair 
housing  amendments  were  passed  in  1988. 

I  know  that  concern  has  been  expressed  that  HUD  had  ventured  out  of  the  main- 
stream of  fair  housing  enforcement  into  what  might  be  characterized  as  more  exotic 
realms,  including  proposed  rulemaking  with  regard  to  property  insurance  discrimi- 
nation and  fair  lending.  As  you  know,  after  exploring  the  emcacy  of  negotiated  rule- 
making with  regards  to  property  insurance,  I  decided  in  August  not  to  pursue  rule- 
making on  that  issue,  though  we  will  continue  to  investigate  individual  complaints 
of  insurance  discrimination.  With  regard  to  fair  lending  rulemaking,  I  have  heard 
from  lenders  that  they  would  like  some  guidance  as  to  how  the  Department  will  ap- 
proach complaints  of  lending  discrimination,  and  we  are  giving  consideration  to  tne 
desirability  of  rulemaking  on  that  issue,  balanced  against  the  very  real  desire  not 
to  put  more  rules  on  the  books  if  we  don't  have  to.  Frankly,  my  bias  is  against  regu- 
lations, and  you  should  not  look  for  much  activity  in  the  area  of  rulemaking  from 
me  unless  there  is  a  seneral  consensus  from  all  affected  parties  that  it  is  necessary 
and  desirable  to  afford  appropriate  guidance  on  a  particular  issue. 

On  the  program  compliance  side,  I  believe  FHEO  can  play  an  important  role  in 
working  cooperatively  with  recipients  of  funds  it  administers  to  address  civil  rights- 
related  concerns,  thereby  averting  necessity  for  an  adversarial  response  in  most  in- 
stances. The  Secretary  has  made  very  clear  that  he  favors  a  collaborative,  coopera- 
tive approach  to  dealing  with  issues  that  may  arise  in  connection  with  our  Adminis- 
tration of  Federal  funds,  and,  indeed,  our  own  Title  VI  regulations  mandate  that 
we  make  every  attempt  to  resolve  problems  informally,  with  enforcement  action 
bein^  a  true  last  resort.  Again,  well  trained,  experienced  staff  can  play  an  important 
role  in  assisting  communities  to  meet  their  fair  housing  obligations  under  the  var- 
ious laws  HUD  administers,  and  we  will  increase  the  emphasis  on  providing  this 
sort  of  support. 

Finallv,  I  want  to  speak  briefly  to  why  I  am  here  and  why  this  is  so  important 
to  me.  I  am  47  years  old.  I  grew  up  in  a  small  town  in  East  Texas  in  the  1950*8 
and  1960's  which  was,  and  still  is,  about  half  black  and  half  white.  I  know  the  face 
of  prejudice,  racisno,  and  intolerance.  I  know  how  destructive  it  can  be  to  individuals 
and  communities.  I  believe  that  the  Fair  Housing  Act,  embodying  as  it  does  basic 
constitutional  principals  of  fairness,  dignity,  and  equality  of  opportunity,  is  one  of 
the  most  important  pieces  of  legislation  ever  to  be  passed  by  Congress.  But  I  also 
believe  we  have,  to  date,  failed  in  its  promise.  I  am  honored  to  have  the  opportunity 
to  be  at  HUD  under  the  leadership  of^  Secretary  Henry  Cisneros,  who  I  believe  truly 
understands,  believes  in,  and  is  committed  to  making  good  on  that  promise.  And  I 
am  honored  to  have  been  asked  to  play  an  important  role  in  that  effort.  I  believe 
I  have  the  common  sense  and  good  judgment  to  plav  that  role  out  in  a  way  that 
will  earn  your  respect  and  trust,  and  if  I  am  given  the  opportunity  I  will  try  to  do 
just  that.  Thank  you. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Name:       JULIAN •     ELIZABETH Kathfptmf 

(lACTi  (finn  <oiMU,     '■ 

Position  to  which  Date  of  Ol  ir\}/ii'' 

nominated:        Assistant    Secretary    for    Fair    Hr)ii.<; jwyiination:  0    lOM^ 

Date  of  birth:.^i2UA£l!li2^Vl?cSPo?l^,m^iiy u.--      tckq.     ^  ZI 

Marital  status:      married Full  name  of  spouse: FHi^arH    p,-oriK,|i.y    Cloiii-mari ,     jjy 

Name  and  ages 

of  children:    Edward    Bradbury   Cloutman,     TV         11     (nriR    1?/l8/83) 


Dates  Degrees  Dates  of 

Education:  Institution attended  received  degrees 

Crnr.kprr    High    School         1962-19^6  High    .Sr.hnnl  JIi_pJ_aina_5/6 6 

Univ.    of    Texas    at    Austin      1966'70  B.t.A ■ s/?S/7n 

Univ.    of    Texas    Law   School      1970-73      J.D.  s/7f^/7l 


Honors  and  awards:   List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medals,  honorar\-  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  or  achievement. 
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Memberships:  List  below  all  memberships  and  offices  held  in  professional,  fraternal,  business,  scholarly, 

civic,  charitable  and  other  organizations. 

Office  held 
Organization  (if  any)  Dates 


(see  attached) 


Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 

8/73-11/79  -  Dallas  Legal  Services,  Dallas,  Texas 
I  held  several  positions  while  at  DLS : 
1973-77  Staff  Attorney 

Fall  1977  -  Interim  Executive  Director 
1978-79  -  Deputy  Director 

11/80-12/81  -  East  Texas  Legal  Services 

Position:  Attorney  (part-time  after  1/81) 

Location:  I  worked  in  the  36  county  area  served 

by  ETLS  stretching  from  the  Red 

River  (Texarkana)  to  the  Golden 

Triangle  (Beaumont/Port  Arthur) 

1/1/81-1/31/88  -  Julian,  Daniel,  &  Villarreal 

(subsequently  Julian  &  Daniel) 
Dallas,  Texas 
Partner  in  a  small  civil  rights  law  firm 
2/1/88-9/30/90  -  Legal  Services  of  North  Texas 
Dallas,  Texas 
Executive  Director 
10/1/90-12/31/93  -  Law  Office  of  Elizabeth  K.  Julian 
Dallas,  Texas 
Sole  practitioner 
3/91-9/93  -  Lawyers'  Committee  for  Civil  Right  Under  Law  of  Texas 
Dallas,  Texas 

Acting  Executive  Director  (pro  bono  volunteer  work 
in  setting  up  this  non-profit  organization) 
Fall  of  1991  and  1992  -  Adjunct  Professor,  Southern  Methodist  Law 

School,  Dallas  Texas 
i/10/94  -  present  -  Department  of  Housing  &  Urban  Development 
Washington,  D.C. 
1/9-5/95        Deputy  General  Counsel  for  Civil  Rights  and 

Litigation 
5/95-present   Acting  Deputy  Assistant  Secretary  for 
Policy  and  Initiatives  in  the  office  of  Fair  Housing 
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Dallas  Bar  Association  -  on  and  off  since  1973 
State  Bar  of  Texas  -  1973-present 

Individual  Rights  and  Responsibilities  Section  of  the 
State  Bar  -  late  1970' s  -present 
Texas  Bar  Foundation   -  1989-present 
Dallas  Bar  Foundation  -  1994-present 

Dispute  Meidation  Service  -  Board  of  Directors,  1989-1993 
Dallas  Legal  Hospice  -  1/90-1/94  Board  member  and  Treasurer 
Lakewood  Elementary  PTA  -  member  1988 -present ;  Board  Member  1992- 

93  school  year 
Grace  United  Methodist  Church  -  1992 -present 
"Saving  Grace"  Capital  Campaign,  Advisory  Board      1993 
W.M.  "Mac"  Taylor,  Jr.  American  Inn  of  Court  -  1989-1993 
National  Organization  of  Women  -  Rainbow  Chapter,  Dallas  1990 
Dallas  County  Democratic  Party  -  sustaining  member  off  and  on. 
Dallas  County  Democratic  Forum  -  periodic  membership  1985-1993 
East  Dallas  YMCA  Board  of  Directors   -       1982  (I  think) 
NAACP  on  and  off  during  the  1980 's 

Poverty  and  Race  Reasearch  Action  Council  -  1990-93,  board 

member,  executive  committee  member. 
Texas  Gender  Bias  Task  Force  1991-1994 

Lawyers  Committee  for  Civil  Rights  of  Texas  -  board  member  and 

Treasurer  March  1991-Sept.  1993 
Northern  District  Civil  Justice  Reform  Advisory  Committee  -  1991- 
Race  and  Poverty  Institute  (Advisory  Board)  -  1995  (resigned 

before  I  ever  participated) 

1993  . 
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Government 

experience:  List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments,  in- 

cluding any  advisory,  consultative,  honorary  c.-  other  part-time  service  or  positions. 

Advisory  Committee,  Dallas  Division,  Civil  Justice 
Reform  Act  of  1990  -  a  26  person  advisory  committee  for  the 
Dallas  Division  appointed  by  Chief  Judge  Barefoot  Sanders  to  make 
recommendations  to  the  improve  the  handling  of  federal  civil 
litigation  in  the  Northern  District  of  Texas,  pursuant  to  the 
mandate  of  the  Civil  Justice  Reform  Act  of  1990. 

Texas  Task  Force  on  Gender  Bias  in  the  Courts  -  a  35  member 
task  force  appointed  by  the  Supreme  Court  of  Texas  in  1991  to 
examine  the  issue  of  gender  bias  in  the  court  system  of  Texas  and 
make  findings  and  recommendations. 

Published 

writings:  List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 

you  have  v/ritten. 


"Good  Cause,  Bad  Cause,  or  No  Cause  at  All:  Does  It  Matter 
in  Texas?",  Texas  Tech  Law  Review,  Vol.  XVII,  No.  (1986) 

"Separate  and  Unequal:  The  Root  and  Branch  of  Public  Housing 
Segregation",  23  CLEARINGHOUSE  666  (Oct.  1989)  -  Elizabeth  Julian 
and  Michael  Daniel 


Political 
affiliations 

and  activities:         List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 
election  committees  during  the  last  10  years. 


Member,  Democratic  Party 

Dallas  County  Democratic  l arty  Sustaining  Member 

Dallas  County  Democratic  Forum 

Emily's  List  Kajority  Council 

I  have  volunteered  in  partisan  and  non-partisan  campaigns 
for  particular  candidates  over  the  pas^  10  years  (Phone  bank, 
door  to  door  get  out  the  vote  efforts,  lent  my  name  in 
endorsement,  held  an  "introduce  the  candidate"  in  my  home,  etc. 
but  I  don't  remember  ever  being  in  any  "official"  capacity. 
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Political 

contributions:  Itemize  all  political  contributions  of  $500  or  more  to  any  individual,  campaign  or  aniza- 
tion.  political  party,  political  action  committee  or  similar  entity  during  the  las*!  eight 
years  and  identify  the  specific  amounts,  dates,  and  names  of  the  recipients. 


Wp    don't,    havp     rprnrrlq — tiial far    hark        AttarhcH 


1  .s    pvervthing     T    ran     f^nf^    hy    griino     ^^^rollph    r^nr    rhor-Ve 


Qualifications:  State  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named, 

(anacn  sheet) 

a  t  tached 


Future  employment 

relationships:  1.   Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

Since  I  amlready  at  HUD,  I  have  dene  that.  Of  course.  I  will 

do  whatever  else  is  necessary  in  this  regard. 

2.  As  tar  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization. 

NO 


?.   Has  anybody  made  you  a  commitment  to  a  job  after  you  leave  government? 
NO 

i.    Do  you  expect  to  serve  the  full  term  for  which  you  have  been  appointed? 
Yes  
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Political  Contributions 


(We  don't  have  records  back  eight  years. 
I  can  find  by  going  through  our  checks. 

EKJ 

11/11/91   Diane  Ragsdale,  Dallas  City  Council 

1/28/92  Kevin  Wiggins  Campaign 

3/25/92  Bill  Clinton  for  President 

7/29/92  Clinton  General  Election  Compliance 

Fund 

8/19/92  DNC-  Victory  '92 

9/15/94  Dogget  for  Congress 

5/23/95  Roberta  Achtenberg  for  Mayor 


Here  is  everything 


$500 

$1000 
$500 

$1000 
$1000 
$500 
$500 


EBC 

6/4/91 

10/8/91 


Friends  of  Zan  Holmes 
Friends  of  Marvin  Crenshaw 
and  Roy  Williams 


11/11/91  Diane  Ragsdale,  Dallas  City  Council 

5/19/92  John  Bryant  for  Congress 

7/27/92  Bill  Clinton 

9/16/92  Kevin  Wiggins  for  Judge  Campaign 

12/1/92  John  Bryant  for  Congress 

2/18/93  Bob  Kruger  for  Senate 

9/1/93  John  Creuzot  Campaign 

12/1/93  Jim  Mactox  Campaign 

1/18/94  Cong.  John  Bryant 

1/19/94  Diane  Orozco  Campaign 

3/26/94  Jim  Mattox 

5/2/94  Lloyd  Dogget  Congress  Campaign 

6/17/94  Ann  Richards  for  Govenor 

9/15/94  John  Bryant  for  Cong.  Comp . 


$1000 

$1000 

$500 

$500 
$1000 
$1000 
$500 

$1000 

$500 

$1000 

$500 

$500 

$1000 

$1000 

$1000 

$500 


4/4/95     Ron  Kirk  for  Mayor  $500 

4/19/95    Democratic  Congressional  Campaign       $1000 
7/20/95    John  Bryant  for  Congress      '  $1000 
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Qualifications : 

I  have  practiced  law  for  22  years,  specializing  for  much  of 
that  time  in  housing  issues,  particularly  related  to  HUD  housing 
and  community  development  programs.  While  the  focus  of  my 
representation  of  my  clients  was  their  legal  rights,  the  broader 
policy  issues  inherent  in  the  laws  I  sought  to  enforce  were 
obvious.  My  practice  in  the  areas  of  civil  rights  and  fair 
housing  has  given  me  knowledge  either  directly  or  indirectly  of 
most  of  the  issues  that  confront  an  Assistant  Secretary  for  Fair 
Housing.  It  has  also  given  me  perspective  and  a  basis  for 
judgment  that  is  necessary  to  deal  with  the  difficult  and 
controversial  issues  that  confront  the  Department  on  the  fair 
housing  front.  I  have  spent  my  professional  career  dealing  with 
conflicting  interests  and  points  of  view  in  the  adversarial 
context.  I  recognize  the  importance  of  finding  common  ground  on 
the  fundamental  issue  of  "what  is  fair?"  ^f   real  progress  is  to 
be  made  in  dealing  with  the  community-destroying  effects  of 
housing  discrimination. 

My  experience  since  I  have  been  at  HUD  has  further  prepared 
me  to  assume  this  position.  As  Deputy  General  Counsel  for  Civil 
Rights  and  Litigation  I  have  worked  with  all  the  Program  Offices 
and  have  had  to  seek  to  constructively  resolve  conflicts  that 
naturally  arise  among  groups  of  people  pursuing  different,  but 
not  necessarily  incompatible,  goals,  consistent  with  the  policies 
and  priorities  of  the  Secretary. 
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Potential  conflicts 

o(  interest:  1.   Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  al 
fected  by  policies  which  you  will  influence  in  the  position  to  which  you  hivp  been 
nominated 

I  Jiave  an  outstanding  award  of  attorneys  fees  pursuant  to 
417.  U.S.C.  1988  in  a  case  against  HUD,  the  City  of  Dallas,  and 
th*?  Dallas  Housing  Authority,  which  was  for  legal  work  done  prior 
to  my  coining  to  HUD.  An  order  was  entered  by  the  District  Court 
in  August  of  1995,  which  the  defendants  are  appealing.  The 
Court's  award  to  me  is  approximately  $167,000.  I  have  recused 
myself  from  this  case  since  I  came  to  HUD. 

2.   List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated. 

My  husband  is  a  labor  and  civil  right  lawyer.  While  he  does  not 
ordinarily  handle  cases  which  involve  HUD  or  housing  issues,  and 
has  no  such  cases  now,  the  nature  of  his  practice  could  result  in 
his  being  employed  by  a  person  with  an  employment  or  civij  rights 
matter  involving  HUD. 


3  Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax 
paying)  whi;h  you  have  had  during  the  last  10  years  with  the  Federal  Government, 
whether  for  yourself,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  yo'J 
have  been  nominated. 


I  have  sued  the  Federal  Government  (HUD)  on  behalf  of  clients 
seeking  redress  for  violations  of  their  civil  rights,  as  more 
fully  set  out  in  my  resume.  I  have  recused  myself  in  all 
litigation  involving  my  former  clients. 
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4.  List  any  lobbying  activity  during  the  past  10  years  in  which  you  have  engaged  lor  the 
purpose  o(  directly  or  indirectly  influencing  the  passage,  deteat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  affecting  the  administration  and 
execution  of  national  law  or  public  policy. 


5    Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 
1    have    recused    myself    or   will    recuse    myself    in   all    such   matters. 
I    have    resigned   or   will    resign    from   all    outside   organizations.     } 
addition,    because    my   husband    is   a    lawyer,     I    have    executed   a 
recussal    in    any   matter    in   which   he   may   have    an    representational 
interest.    However,    he   will    not    undertake    representation    involvii 
Civil,  criminal  and       ,,yp    while    I    am    here,     as    a    practical    matter. 
investigatory 

actions;  1     Give  the  full  d':;ails  of  any  civil  or  criminal  proceeding  in  which  yDu  were  a  defendant 

or  any  inquiry  or  investigation  by  a  Federal.  State,  or  local  agency  in  which  you  were 
the  subiect  of  the  inquiry  or  investigation. 


2.  Give  the  full  details  of  any  proceeding,  inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceedme.  inquiry  or  investigation.  ^ 

I    believe    that    back    in    che    mid-1970s    a    woman    who   operated   a 
residential    facility    for    severely   mentally   disabled   children 
filed    some    sor"     of    complaint    with   either   the   State    Bar   or   Dallas 
Bar    Association    because    I,    along   with    several    other    lawyers, 
brought    suit    against    her    facility   because    of    the    conditions    to 
v/hich    the    children    were    being    subjected.     I    don't    recall    the    basis 
of    the    complaint    other    than    she    didn't    think   we    should    sue    her. 
The    complaint    was    dismissed   and    I    don't    have    any    recollection   of 
any    proceedinq?    connected    to    it,     nor    do    I    have    any    records    of    it. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Name.   Chavers Kevin Gerald 

CUSn  illKTi  foiMtij  ' 

Position  to  which    „        .,  Government   National  p^,^  ^, 

nominated:         President.   Mortgage  Association nomination:    August    10.    1995 

Date  of  birth:  27  8 63_  pijce  of  birth:        Philadelphia.    Pennsylvania ^^ 

Marital  status:       Married Full  name  of  spouse:       Ginger  Laurie  McKnight 

Name  and  ages 

of  children: none 


Dates  Degrees  Dates  of 

attended  received  degrees 


Central   H.S.    Phi  la..    PA  9/77   -   6/80  Diploma  6/80 


Uhiversity  of  Virginia  8/80   -   5/84         B.   A.  5/84 


Harvard  Lax  School  8/84   -   6/87  J.   D.  6/87 


Honors  and  avrarcs:    List  beio*  a  .  st-c^arsn^^s.  fellowships  honorary  degrees,  militar/  medals,  honorary  society 
members-  ps.  j-.c  any  othe'  special  recognitions  for  oalstandmg  service  or  achievement. 

Virginia  Citizen's  Planning  Conmission  Avvard 

Black  Sc'-.o iarship/Leadership  Award 

Universi  ".v  of   Virginia  La\vn  Room  Recipient 
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.emberships:  List  below  all  memberships  ---'  o^ices  held  in  professional,  (raternal.  business,  scholarly 

ci^ic.  charitable  and  other  organizations. 

Office  held 
Organization  (,(  any) 


Kappa  Alpha  Psi 
Fraternity.  Inc. 


Anerican  Bar  Association 
District  of  Coluitiia 

Bar  Association 

Senate  Black  Legislative 

Staff  Caucus 

Harvard  Black  Law 
Students  Association 


D 

ates 

1982 
Life 

to  Present 
Merit  er 

1987 

-  1989 

1989 

-  Present 

1989 

-  1994 

1984 

-  1987 

Employment  record    List  below  all  positions  held  since  college,  including  the  title  or  description  o(  job.  name  of 
employmer,;.  location  of  work,  and  dates  of  inclusive  employment. 

Sunmer  Associate  -  Foley  &  Lardner.  Wash.,  D.C.  -  5/85  to  9/85 

Milbank,  Tweed,  Hadley  i  McCloy,  N.Y. ,  NY 
Surmer  Associate  -  5/86  to  9/86 


■'^■ssociate  -  Milbank,  Tweed,  Hadley  &  McCloy,  N.Y.  ,  NY  -  9/87  to  2/89 

Snaw,  Pittman,  Potts  i  Trowbridge,  Wash.,  D.C. 
.-.ssociate  -  2/89  to  9/89 

U.S.  Senate  Conmittee  on  Banking,  Housing  4  Urbar;  Affair  = 
Counsel  -   Wash.,  C.C.  -  10/89  to  11/93 " 

Chief  of  Staff  -  Office  of  Federal  Housing  Enterprise  CXersight 

Wash.,  D.C.  -  11/93  to  10/94  (Detailed  to  C-overn-.e.^.t 

National  Mortgage  Association  -  6/94  to  10/9- 

Executive  .-^.-sistant  to  the  President  &  Senior  Vice  President 

Government  National  Mortgage  Associationj  Wash., 

D.C.  -  10/94  to  Presert-f-^-  -  1!  V^tc  .-._; 
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government 

experience:  List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments    in- 

cluding any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions 

Formerly  served  as  Counsel  U.S.  Senate  Conniittee  on  Banking, 

Housing  &  Urban  Affairs 

Fonnerly  served  as  Chief  of  Staff,  Office  of  Federal  Housing 

Enterprise  Oversight 
Currently  serve  as  Ejcecutive  Assistant  to  the  President  &  Senior 

Vice  President  of  the  Government  National  Mortgage  Association 

Published 

writings:  List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 

you  have  written. 

^^one,  Though  I  served  as  Editor-in-Chief  of  the  Harvard  Blackletter 

Journal  Volime  4   Spring  1987 


Political 
affiliations 

and  activities:         Lis;  aii  me~De'S^ips  anc  offices  held  m  and  services  reioerec  to  all  political  parties  or 
ele:;ior.  comminees  djrmg  the  last  10  years 


Volunteer  -  Clinton  -Gore  '92 
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r'olitic;'! 

contributions:  Itemize  2ll  political  contributions  of  S500  or  more  to  any  individual,  campaign  organiza- 
tion, political  party,  political  action  committee  or  similar  entity  during  the  last  eight 
years  and  identify  the  specific  amounts,  dates,  and  names  of  the  recipients. 

None 


Qualifications:  State  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named. 


Future  employment 

relationships:  1.    Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate, 

No,    I    am  currently  orployed    in  Governrrient   Service 


2.  As  far  as  can  be  foreseen,  stale  whether  you  have  any  plans  arte'  completing  govern- 
ment service  to  resume  employment,  affiliation  or  prscice  with  your  previous  em- 
ployer. t:usiness  firm,  association  or  organizatior,. 

No 


3.  Has  arytc-dy  made  you  a  commitment  to  a  |ob  atier  you  leave  goverrment? 

No 

4.  D'J  you  expect  to  serve  the  full  term  for  which  you  have  teen  appointed' 

Yes 
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STATEMENT  OF  QUALIFICATIONS 


For  my  entire  professional  career  I  have  worked  in  the  real  estate  finance 
arena  in  general  and  the  housing  and  mortgage  finance  area,  in  particular.  I  was 
formerly  an  associate  in  the  Real  Estate  Group  of  the  Corporate  Department  of 
Milbank,  Tweed,  Hadley  &  McCloy  in  New  York.    During  my  tenure  at  Milbank  I 
drafted  and  negotiated  various  mortgage  loan  and  securities  documents  including 
various  documents  related  to  the  issuance  of  private  label  mortgage-backed 
securities.    Upon  moving  to  Washington  and  practicing  law  at  the  law  firm  of 
Shaw,  Pittman,  Potts  &  Trowbridge,  I  continued  to  work  on  real  estate  matters, 
often  serving  as  lender's  counsel.    During  my  time  in  private  practice  I  gained 
valuable  experience  in  the  mechanics,  documentation  and  legal  issues  related  to 
mortgage  finance  transactions  and  the  capital  markets. 

Upon  my  departure  from  private  practice,  I  served  as  Counsel  to  The  United 
States  Senate  Committee  on  Banking,  Housing  &  Urban  Affairs  for  approximately 
four  years.    While  serving  on  the  committee  staff  I  acted  as  the  Chairman's  counsel 
on  housing  policy  and  housing  finance  related  matters.    As  such,  I  focused  on  the 
oversight  of  The  Government  National  Mortgage  Association  (Ginne  Mae),  and  the 
government  sponsored  enterprise  secondary  mortgage  market  entities,  Fannie  Mae 
and  Freddie  Mac.    In  addition,  I  was  responsible  for  the  drafting  and  negotiations  of 
various  provisions  of  the  Federal  Housing  Enterprises  Financial  Safety  and 
Soundness  Act  of  1992.    Accordingly,  my  tenure  on  the  Banking  Committee  staff 
significantly  enhanced  my  understanding  of  the  mortgage-backed  securities 
industry  in  general,  and  of  Ginnie  Mae,  Fannie  Mae  and  Freddie  Mac,  in  particular. 

Serving  as  Chief-of-Staff  of  the  Office  of  Federal  Housing  Enterprise 
Oversight  further  enhanced  my  knowledge  of  the  operations  of  Fannie  Mae  and 
Freddie  Mac.    This  position  also  afforded  me  an  opportunity  to  gain  valuable 
management  experience  while  establishing  a  new  organization. 

Since  June  of  1994  I  have  served  as  Senior  Vice-President  &  Executive 
Assistant  to  the  President  of  Ginnie  Mae.    In  this  capacity  I  have  managed  the 
implementation  of  the  Ginnie  Mae  President's  policy  priorities,  including  a  business 
process  reengmeering  and  reorganization  effort  and  the  development  and  launching 
of  a  new  multiclass  structured  securities  program.    Managing  the  business  process 
reengineering  effort  has  provided  the  opportunity  for  me  to  critically  evaluate  and 
effect  improvements  in  all  of  the  business  practices  of  Ginnie  Mae.    Based  on  this 
evaluation  I  have  also  been  tasked  with    implementing  an  organizational  framework 
designed  to  enhance  efficiencies  and  make  Ginnie  Mae  a  more  customer  service 
driven  organization.    This  experience  has  certainly  provided  me  with  an  in-depth 
understanding  of  the  operations  of  Ginnie  Mae.    Moreover,  serving  as  Senior  Vice 
President  has  required  that  I  undertake  significant  management  responsibilities  for 
the  operations  of  the  corporation.    In  addition,  overseeing  the  launch  of  Ginnie 
Mae's  new  multiclass  program  has  also  deepened  my  knowledge  of  Ginnie  Mae's 
role  in  the  capital  markets. 

My  professional  experience  in  mortgage  finance  and  housing  policy  in  b^^th 
the  public  and  private  sectors  has  provided  a  foundation  of  knowledge  and  skills 
which  are  the   basis  of  my  qualifications  to  serve  as  President  of  Ginnie  Mae. 
Moreover,  my  current  position  at  Ginnie  Mae  has  uniquely  prepared  me  to  serve  in 
the  post  for  which  I  have  been  nominated. 
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Potential  conflicts 

o(  interest:  1.   Describe  any  financial  arrangements  or  deterred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominate- 
There   are  none  . 


2.   List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated. 


There  are 

none. 

Though 

I  have 

agreeci 

to 

recuse  myse 

If 

from 

any 

matters  whic 

-I  might 

affect 

the 

int 

erest 

of 

my  wi 

fe 

s 

efip 

oyer. 

Warner 

-Lambert 

Corrpany 

3.  Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax 
paying)  vsn;;h  you  have  had  during  the  last  10  years  witn  the  Federal  Government, 
whethe-  tor  yourself,  on  behalt  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  iMtn  the  position  to  which  you 
have  teen  nominate<;. 

Tliore   have   been  none  . 
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Lis;  any  lobbying  a:tivity  during  the  past  10  yea's  in  which  you  have  engaged  for  the 
purpose  of  cirec'Jy  or  indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legislation  a;  the  national  level  of  government  or  affecting  the  administration  and 
executicr,  c'  ra'.icnal  law  or  public  policy. 

There  have  been  none . 


5     Explain  hc»  ycj  wiM  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  ;:  tne  above  itenns. 

Not  Appl icable . 


Civil,  cuminal  ani 
investigatory 
actions:  1     Gi.e  the  *.c''.  z"i  s  c'  any  evil  cr  criminal  prc<eeding  in  which  yru  we'e  a  defendant 

c  any  inc.  '.  c  investigation  by  a  Feceral,  State,  or  local  agency  m  which  you  were 

:ne  s^tre-::  c  fe  inqui.-y  or  investigation 

10/89 Spoediniz  ticket  fine,  .^hddlesex  County.  VA 

Genoral  District  Court -^_ 


Give  tne  f.  Cr'.;  t  ci  any  p'oceeding,  mc-  '•  or  investigaticr  by  any  profession 
ass::  j;;'  ":  -r^ng  an,  car  association  i-  wmch  you  were  the  SL^iect  of  tne  c 
ce5:,n£  i-;.  -.  cr  m/esvgction 


Ihcrc  ha\e  boon  none. 


81 


STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Name-     Neely                                                               Joseph 

Harmon 

ftAjn                                                         (fi«T)                                                      (OTMini 

Position  to  which                                                                                     Date  o1 

nominated:         Director     -    FDIC                                                     nomination:        7-11-' 

35 

Date  of  birth:         9               1             si      Place  of  birth:     Grenada,     M 

ississippi 

IDAn          IMOMTHI          null, 

f^arital  status:       Married                      Full  name  of  SDOuse:       Linda 

Name  and  ages 

of  children:     Joel    -     19 

Johnson    Neely 

— 

Jessica     -     15 

Dates 
Education:                                 Institution                                 attended 

Degrees 

received 

Dates  of 
degrees 

Univ.    of    Soiithprn    Mi  <:■:                  9/69    -    8/74 

B.S.B.A. 

8/74 

Univ.    of   Southern   Miss.              9/74    -    8/75 

M.B.A. 

8/75 

Stonier   Graduate    School 

of    Bankine                                     fi/R5    -   fi/R7 

Diploma    of 
Graduation 

6/87 

Hcnr-  ?nd  awards:   List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medals.  •■  -norary  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  c  ■  achievement. 

Graduate  Fellouship  -  University  of  Southern  Mississippi 

Recipient  of  Vicksburg's  Outstanding  Young  Man  Award  -  1960 

Selected  as  Leadership  Mississippi  Delegate 
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Mtmberthips:  List  below  all  memberships  and  offices  held  in  professional,  fraternal,  business,  scholarly, 

civic,  charitable  and  other  organizations. 

OtTicc  hck) 
Or(ani»tion  (it  any)  D*t« 


Vicksburg  Kiwanls  Club President 

Warren  County  Heart  Assoc.        President 


Warren  Co.  Chamber  of  Commerce 


Warren  Co.  United  Way  Division  Chairman 


Street  Medical  Foundation 


Conf.  of  State  Bank  Supervisors   Director 


1984- 

-1985 

various 

1980' 

s 

various 

1980' 

s 

various 

1980' 

s 

various 

1980' 

s 

1994- 

■1995 

Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 

Instructor  -  Hinds  Jr.  College;  Raymond,   Mississippi;  1975-1977 
Assistant  Vice  President  -  Grenada  Banking  System;  Grenada,  Mississippi; 

1977  -  1980 
Senior  Vice  President  -  Merchants  National  Bank;  Vicksburg,  Mississippi; 

1980  -  1992 
Co.-nmissioner  -  Department  of  Banking  and  Consumer  Finance;  State  of 

Mississippi;  1992  -  Present 
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Governm«nt 

experience:  Lis;  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments, 

eluding  any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions. 


Commissioner  -  Department  of  Banking  -  State  of  Mississippi 


Published 

writings:  List  the  titles,  publishers  and  dates  o<  books,  articles,  reports  or  other  published  materials 

you  have  written, 

N/A 


Political 
affiliations 

and  activiliKj.         List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 
election  committees  during  the  last  10  years. 
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Political 

contributions: 


Itemize  all  political  contributions  of  $500  or  more  to  any  individual,  campaign  organiza- 
tion, political  party,  political  action  committee  or  similar  entity  during  the  last  eight 
years  and  identity  the  specific  amounts,  dates,  and  names  of  the  recipients. 

Campaign  of  Kirk  Fordice  for  Governor,  2/6/91,  $1,000 


QualiTications:  state  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  t)een  named. 

(anacn  sheet) 

see   attachment 


Future  employment 

relationships:  1.   Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

Yes 


2  As  far  as  can  be  foreseen,  state  wtiether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firn-.,  association  or  organization. 

No 


3     Has  anybody  made  you  a  commitment  to  a  |0b  after  you  leave  government? 


4     Do  you  expect  to  serve  the  full  term  for  which  you  have  been  appointed? 
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Attachment  to  Statement  for  Completion  by  Presidential  Nominees,  page  4. 

State  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named. 

Community  commercial  banking  has  been  my  career  since  1977  when  I  joined  the 
Grenada  Sunburst  Banking  System  as  a  trainee.  Since  that  time,  I  rose  through  the  ranks  of 
commercial  banking  to  an  executive  officer  of  a  national  community  bank.  I  have  had  direct 
experience  in  practically  every  phase  of  commercial  banking  at  the  grass  roots  level,  community 
banking.  I  have  spent  my  banking  career  on  the  front  lines,  dealing  directly  with  customer 
needs  and  problems,  directly  managing  bank  operations  and  personnel,  managing  both  a 
coimTicrcial  and  consumer  loan  portfolio,  collecting  problem  loans,  working  to  restore  a  problem 
bank  to  a  sound  condition,  constantly  seeking  new  and  better  ways  to  serve  the  financial  needs 
of  our  marketplace,  striving  to  earn  a  just  return  for  the  shareholders  while  insuring  a  safe  and 
sound  condition  for  the  bank,  and,  all  the  while,  being  ever  diligent  and  cognizant  of  a 
constantly  changing  and  complex  regulatory  environment. 

Since  1992,  my  focus  and  perspective  of  'he  banking  industry  shifted  to  the  regulatory 
and  supervisory  arena  with  my  appointment  as  Commissioner  of  Banking  for  the  State  of 
Mississippi.  I  trust  that  my  commercial  banking  background  has  greatly  benefited  the  industry 
and  institutions  that  I  supervise.  I  have  called  upon  my  direct  experience  many  times  when 
dealing  with  technical  or  problem  issues  facing  our  industry  or  one  of  the  institutions  under 
supervision.  Many  of  our  solutions  have  been  the  result  of  a  practical,  common  sense  approach 
to  what  appeared  initially  to  be  a  complex  regulatory  problem. 

In  summary,  I  have  served  our  industry  from  both  sides  of  the  desk,  as  banker  and 
regulator.  My  experience  is  balanced  between  the  national  banking  industry  and  the  state- 
chartered  banking  industry.  As  Commissioner,  I  have  supervised  both  the  banking  and  thrift 
industry.  As  banker,  I  have  negotiated  for  and  subsequently  purchased  certain  assets  and  deposit 
liabilities  of  a  failed  thrift  instimtion.  I  have  worked  in  a  healthy  bank  and  also  in  a  problem 
bank.  I  have  worked  under  formal  regulatory  agreements  as  a  banker  and  have  issued  such 
agreements  as  a  regulator  I  have  worked  to  restore  a  problem  bank  to  profitability  as  a  banker 
and  have  closed  a  problem  bank  as  a  regulator.  I  ha-e  worked  under  the  supervision  of  the 
federal  regulatory  authorities  as  a  banker  and  have  worked  in  cooperation  and  coordination  with 
the  federal  regulatory  authorities  as  a  regulator.  My  appointment  to  the  Board  of  Directors  of 
the  Federal  Deposit  Insurance  Corporation  would  bring  a  range  of  experience  and  practical 
approach  to  the  current  issues,  problems,  and  opportunities  which  face  the  Board,  the 
Corporation,  and  the  industr>'.  But,  most  importantly,  my  community  banking  perspective  may 
best  serve  the  depositors  in  whose  interests  the  Corporation  was  created  and  is  maintained. 
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^Mtntial  contlicts 

of  inur«tt:  I.   Describe  iny  •■n»ncnl  arrangements  or  deferred  compensation  agreements  or  other 

corvtinuing  dtaimgs  with  busir\ess  associates,  clients  or  customers  who  will  be  af 
fecttd  by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominated 

None 


2.   List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated 

Only  in  regard  to  normal  personal  depository  or  borrowing 

relationship  with  insured  depository  institution.   FDIC 

ethics  agreement  requires  recusal  in  matters  involving 

institutions  from  which  I  have  an  extension  of  credit. 


3  Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  ta> 
paying)  wh  ;h  you  have  had  during  the  last  10  years  with  the  -ederal  Government, 
whether  (or  yourself,  on  behalf  of  a  client,  or  actmg  as  an  agent,  that  might  in  any 
way  constitute  or  result  m  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  t>ee'^  nominated 

None 
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A.  List  any  lobbying  activity  during  the  past  10  y«ars  m  which  you  have  •ngagtd  fOi  (he 
purpose  0l  directly  or  indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  njtionai  level  of  government  or  aMecting  the  administration  and 
execution  of  national  law  or  public  policy. 


Have  visited  with  members  of  the  Mississippi  Congressional 
Delegation  concerning  various  current  banking  issues  as  part 
of  the  group  sponsored  by  Mississippi  Bankers  Association 
annual  "Washington  Visit".   Have  also  visited  with  the 


Mississippi  Congressional  Delegation  on  current  Issues 


as  a  member  of  the  Conference  of  State  Bank  Supervisors 
during  their  Legislative  "Fly-ins". 


Civil,  cnminal  and 
investigatory 
actions: 


5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 

Do  not  anticipate  any  potential  conflict  as  my  visltis  were 

customary,  routine,  informal,  and  dealt  with  general,  versus 

specific,  banking  Issues  In  my  capacity  as  Commissioner  of  Banking. 

1  Give  the  full  details  of  any  civil  or  criminal  proceeding  in  which  yDu  were  a  defendant 
or  any  inquiry  or  investigation  by  »  Federal.  State,  or  local  agency  in  which  you  were 
the  subiec!  of  the  inquiry  or  Investigation. 

None 


2.  Give  the  full  details  o(  any  proceeding,  inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subiect  of  the  pro- 
ceeding, inquiry  or  investigation 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Name; 


Johnson 


Nornian 


OATn  ifimn 

Position  to  which  Date  of 

nominated:  .'lember,    Securiliies  and  Exchangp  rnrmii '^■^inn    nomination 

Date  of  birth:      28     September  1930    Place  of  birth:        Roi.qp.    Td;iho 

(OAtl 


■St-anley 


8/8/95 


(MONTHI 

Marital  status:     Married 
Name  and  ages 


Full  name  of  spouse:      Carol  [Xiane  Groshell  Johnson 


of  children:    Kelly  Ann  Johnson  Anderson  -  age  36 


Education: 


CatJierine-Michelle  Johnson  Clayton  -  age  31 
Lisa  Carol  Johnson  -  age  25 


Institution 


Law  bcnooi 


Dates 
attended 


San  Jose  State  College  1949-1950 


Brigham  Ycxjng  University       1955-1956 
University  of  Utah  1956-1959 


Degrees 
received 


Juris  Doctor 


Dates  of 
degrees 


1959 


Honors  and  awards:   List  below  all  scholarships,  fellowships,  honorary  degrees,  military  medals,  honorary  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  or  achievement 

Adjunct  Professor,  Business  and  Securities  Law.  i>)n?;tTTiin°;t-pr  rnllerjP. 

Salt  Lake  City,  Utah  (1985) 
Adjunct  Professor,  Securities  Regulations,  University  of  Utah. 

Salt  Lake  City,  UtaJi  (1980-82) 
Invited  Presentations:  Numerous  lecfores  and  panel  presentations  on 

securities  natters  delivered  over  the  past  20  years  to  professional 

organizations.  

(Jertiticate  ot  Appreciation  -  University  of  Utah,  College  of  Law  (1992) 
Appreciation  Award  for  Dedicated  Service  -  National  Confere.-ioe  of  Bar 

— Presidents  (lyyi)  ~~ 

Ojtstanding  Utah  Lawyer  of   the  Year    (1990) 

D^ili^Jdced  .-^rvice  Awaru  -  Bill  and  Vieve  Gore  School  of  Business, 

Mvisory  Council,  Westminster  College    (1989) 
Utah  Judicial  Conference  Anicus  Curiae  Award    (1988) 
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ATTACHMENT  A  to  p.  1  "Honors  and  Awards"  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Norman  S.  Johnson 

New  Mexico  State  Bar  -  Honorary  Membership  (1988) 

Utah  State  Bar,  Recognition  for  Dedicated  Service  (1985-1986) 

Utah  State  Bar  Commission  -  Outstanding  Service  Award  (1980-86) 

Utah  State  Bar,  Securities  Section  -  Recognition  for  Outstanding  Service  (1980) 

Commendation  for  Outstanding  Assistance  to  FBI  (1977) 

Fellows  of  the  American  Bar  Foundation  -  Fellow  (19"7) 
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Memberships: 


List  below  all  memberships  and  offices  held  in  professional,  fraternal,  business,  scholarly 
civic,  charitable  and  other  organizatio.-s 


Organi23tion 


American  Bar  Association: 
House  of  Delegates 
Cotrmittee  on  Oounsel  Responsi 

bi_ity 
Subcomnittee  on  Public 

Offering  Litigation 
Nauinating  Ccnroittee  for 

House  of  Delegates 
Federal  Regulation  of 


Office  held 
(.(  any) 

Oaiei 

State  Delegate 
i- 

1990-present 

Member 

1989-present 

Member 

1989-present 

Mentier 

1991-present 

Member 

1987-present 

Menter 

1988-present 

Securities  Canmittee 
Fellows  of  Arerican  Bar 

i-'oundation 
fYTjrrMTiFn  rtj  B-ir^rHNB-rr  B 

Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 

Law  Clerk,  Chief  Justice,  Utah  Suprere  Court. 


Salt  Lake  City,   Utah 
Assistant  Attorney  General,  Office  of  the  Utah 


Attorney  General,   State  of  Utah, 
Salt  Lake  City,  Utah 


Trial  Attorney,  Trading  and  Mcurkets,   U.S. 
becurities  ana  ticchange  Conmission, 


1959 


1 959-1 9fi4 


Salt  Lake  City,  Utah  and  Los  Angeles,   California  1965-1967 


General  Securities  I^w  Practice  -  primarily 


in  the  Intermountain  Area 


1967-1981 


Shareholder  and  Senior  Law  Partner, 
Van  Cott,  Baqlev.  Cornwall  &  n^p^n-hy, 


50  South  Main  Street,  Suite  1600 
Salt  Lake  City,  Utah  84145 


1981-pg«6ent 
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ATTACHMENT  B  to  p.  2  "Memberships"  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Norman  S.  Johnson 


Utah  State  Bar:      Mandatory  Continuing  Legal  Education  Conunittee,  Chairman, 
1994-present 
Governor's  Advisory  Board  on  Securities,  Chairman,  1992-8/1995 
Board  of  Bar  Commissioners,  Ex-OfTicio  member,  1990-present 

Utah  Law  and  Justice  Center,  Board  of  Trustees,  trustee,  1989-present 

Governor's  Advisory  Committee  to  the  Local  Rules  of  Practice,  member,  1989-present 

Utah  Families  Foundation,  director,  1993-present 

Orrin  G.   Hatch  Le^l  Expense  Trust  Fund,   trustee,   1992-present 

Over  the  last  25+  years  I  have  also  been  on  the  following  committees,  of  which  I  do  not 
have  information  as  to  the  exact  date  of  the  commencement  of  these  committee 
assignments. 


ABA,  Securities  Litigation  Committee,  Administrative  Proceedings  Subcommittee,  member  of 
the  ABA  Federal  Regulation  of  Securities  Committee,  ABA  Committee  on  Counsel 
Responsibility;  past  President  of  the  Utah  State  Bar  Association  (1985-1986)  and  former 
Chairman  of  the  Legislative  Affairs  Committee  of  the  Utah  State  Bar  Association;  former 
President  of  the  Corporate  Banking  and  Business  Law  Section  of  the  Utah  State  Bar 
Commission  and  former  member  of  the  Board  of  Bar  Commissioners,  Special 
Committee/ ABA  Model  Rules  and  Ethics;  past  President  of  the  Federal  Bar  Association,  Utah 
Chapter;  member  cf  the  National  Conference  of  State  Bar  Presidents,  Executive  Council; 
Chairman  of  the  Governor's  Advisory  Committee  on  Securities  matters;  former  member  of  the 
Utah  State  Judicial  Council  and  the  Utah  State  Judicial  Conduct  Commission;  former  member 
of  the  Supreme  Court  Committee  on  Gender  and  Justice;  former  member  of  the  Westminster 
College  Board  of  Trustees,  and  member  of  Business  Advisory  Council;  former  Honorary 
member  of  the  UniVersity  of  Utah,  Law  School  Alumni  Association  Board  of  Trustees. 
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Government 
experience; 


Published 
writings: 


List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments    in 
eluding  any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions 

Law  Clerk.   Chipf  .Tngfir-o,    rihah   Q^pr^^rr^  '^^•rr'-,   "^^^   ^^^'^  ^^^Y.    "♦-^h 
U.   S.  Navy,  enlisted   (1/53  to  11/54) 

A-q'^isfflnt   Attorney  r-,pnprptt  ,    nffinp   nf    thf    Attnr-npy  HpnprAl  .    e;t-.=n-P   pf 

Utah,  Salt  Lake  City,  Utah   (1959-1964) 
Trial  Attorney.   Trading  and  Markets.   U.S.    .qpniritief;  and  Fynhanoe 

Ccrmission,  Salt  Lake  City,  Utah  and  Los  Angeles,  California    (1965-1967) 

Governor's  ftdvisory  Board  on  Securities  Matters.   State  of  Utah 

Governor's  Task  Poroe  on  Officer  and  Director  Liability,  State  of  Utah 
Utah  State  Boetrd  of  Bar  Ccmnissioners ,  Special  Committee,  ABA  ^V^del  Rules 

and  Ethics 

Supreme  Qpurt  of  Utah  Camuttee  on  Gender  and  Justice 

Utah  State  Judicial  Council 
Utah  State  Judicial  Conduct  Ccrmission 

Advisory  Ctrmittee  to  Local  Rules  of  Practice,  U.S. District  Court  of  Utah 
List  the  titles,  publisher;  and  dates  o(  books,  articles,  reports  or  other  published  materials 
-.    you  have  written. 


Corporate  Practice 


"Securities  Law  and  the  Franchise  Mreemant" 

Catinentator,    1981 
"The  Dynamics  of  SEC  Rule  2(c)  :     A  Crisis  for  the  Bar" ,  Utah  Law 

— Review  fc-jg,   1975 

"The  Expanding  Responsibilities  of  Attorney's  in  Practice  Before  the 

SECl     uiscipiinary  Proceedings  Under  Rule  2(e)   of  the  Cormussioner's 

Rules  of  Practice,"  25  f-lercer  Law  Review  637,    1974 
ilfi  Kegistrar  ana  i-ranster  Agent-Chiid  ot   the  Securities  Industry; 

Neglected  or  Indulged,"   1971  Utah  Law  Review  308  and  1972 
— StJJUiities  Law  HfeView  b/3. 


Political 
affiliations 
and  activities: 


List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 
election  committees  during  the  last  10  years. 


Republican    Party 


Orrin  G.   Hatch"  •  for  Senate  Election  Comnittee 

Governor  Norroan  Bangerter    (Utah)  ,   Special  Comittee  of  Lawyers 
E.J.    CJake")   Gam  for  Senate  Election  Ccnmittee 

Pj-chard  Snelgrove,  Congressional  Candidate 

Governor  Michael  Leavitt    (Utah 

Utah  Elephant  Club 
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Polrtical 

contributrons:  lteml^e  all  DOhtical  co.itributions  ol  $500  or  more  to  any  individual,  campaign  organiza- 

tion   political  parly    Eoiitical  action  committee  or  similar  entity  during  the  last  eieht 
years  and  identity  the  specilic  amounts,  dates,  and  names  ol  the  recipients 

— I  have  no  recollectiion  of  any  such  mnfrihiiUnnQ  r.f  <;snn  r^,-  ^^tt- 


Qualifications:  State  fully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named, 

(anacn  sheet) 

ATTACHMENT  C 

Future  employment 

relationships:  1.   Indicate  whether  you  will  sever  all  connections  wiih  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

ATTACHMENT  D 


2.  As  far  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  err-^loyment.  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization. 

No  _^^____ 


3.  Has  anybody  made  you  a  commitment  to  a  job  after  you  leave  government? 

-Uq 

4.  Do  you  expect  to  serve  the  full  term  tor  which  you  have  been  appointed? 
Yes  


20-564  95-4 
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ATTACHMENT  C  to  p.  4  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Norman  S.  Johnson 


"Qualifications": 

I  have  over  25  years  experience  in  many  aspects  of  the  securities  industry.    For 
the  past  14  years  I  have  been  a  member  of  Van  Cott,  Bagley,  Cornwall  &  McCarthy  in  Salt 
Lake  City,  Utah,  specializing  in  securities  law.    Previously,  I  had  engaged  in  a  general 
securities  law  practice  of  my  own  in  the  intermountain  area.    As  a  young  lawyer  I  served  as 
an  SEC  trial  attorney  in  the  Salt  Lake  City  office.    During  my  career  I  have  handled  many 
kinds  of  securities  law  issues.    1  have  represented  issuers,  broker  dealers,  investment  advisors 
and  other  professionals.    I  have  handled  various  securities  filings  and  have  acted  as  legal 
counsel  in  NASD  and  SEC  matters    While  I  have  not  done  so  for  the  past  several  years,  in 
the  pjist  I  have  acted  as  counsel  to  the  NASD.    In  my  career  as  a  securities  lawyer  I  have 
developed  substantial  familiarity  with  the  securities  laws,  with  the  SEC,  with  self-regulatory 
organizations,  and  with  the  concerns  and  needs  of  the  industry  and  its  participants. 

In  addition  to  my  professional  practice,  I  have  also  published,  lectured,  and 
taught  on  securities  matters.    I  have  served  as  a  panelist  on  securities  topics  before 
professional  organizations  on  numerous  occasions  during  the  past  20  years.    1  taught  a  course 
in  securities  regulation  as  an  adjunct  professor  at  the  University  of  Utah  between  1980  and 
1982,  and  taught  business  and  securities  law  as  an  adjunct  professor  at  Westminster  College  in 
Salt  Lake  City  in  1985. 

My  practical  experience  and  professional  expertise  have  resulted  in  my  having 
been  appointed  to  and  holding  a  number  of  positions  in  the  securities  field.    For  example,  1 
served  as  Chairman  of  the  Governor's  Advisory  Committee  on  Securities  matters  for  the  state 
of  Utah  and  was  a  member  of  a  Task  Force  on  Officer  and  Director  Liability.    1  have  long 
been  active  in  the  organized  bar  with  a  number  of  positions  directly  related  to  the  securities 
field.    I  am  a  past  president  of  the  Utah  Slate  Bar  Association  and  am  a  former  Chairman  of 
the  Securities  Advisory  Committee  (from  which  1  resigned  in  August  1995),  the  Securities 
Subcommittee  and  the  Legislative  Affairs  Committee  of  that  Association.    I  also  served  as 
President  of  the  Corporate  Banking  and  Business  Law  Section  of  the  Utah  State  Bar 
Commission.    Nationally,  1  am  a  member  of  the  American  Bar  Association  Federal  Regulation 
of  Securities  Committee,  and  of  the  subcommittee  on  Public  Offering  Litigation.    1  am  a  past 
Chairman  of  the  Securities  Litigation  Committee,  Administrative  Proceedings  Subcommittee. 
1  am  also  a  past  president  of  the  Federal  Bar  Association,  Utah  Chapter. 
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In  addition  to  strictly  securities  related  positions,  I  have  also  held  a  number  of 
positions  regarding  professional  and  judicial  responsibility,  which  1  believe  to  be  directly 
relevant  to  service  as  a  Commissioner  of  the  SEC.  I  am  a  member  of  the  ABA  Committee  on 
Counsel  Responsibility  and  am  a  former  member  of  the  Utah  Bar  Commission's  Board  of  Bar 
Commissioners.  I  am  a  former  member  of  the  Utah  Slate  Judicial  Council  and  the  Utah  State 
Judicial  Conduct  Commission,  as  well  as  the  Executive  Council  of  the  National  Conference  of 
State  Bar  Presidents 

Through  the  breadth  of  my  experiences,  I  have  gained  a  great  respect  for  2ind 
interest  in  the  securities  field.    I  am  committed  to  the  protection  of  investors  and  the  integrity 
of  the  securities  market  place.    Having  practiced  for  the  government,  and  having  represented 
clients  both  large  juid  small,  I  understand  the  effect  of  securities  regulation  and  enforcement 
on  the  various  participants  in  the  industry  —  from  the  investor  to  the  issuer  to  the  broker  to 
the  marketmaker  to  the  government  itself.    I  know  firsthand  both  the  costs  and  benefits  of 
government  action  in  this  field.    I  am  committed  tv  ensuring  the  continued  protection  of  the 
American  investing  public  without  stifling  the  entrepenurial  spirit  that  has  made  America's 
market  system  the  engine  of  our  prosperity. 
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ATTACHMENT  D  to  p.  4  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Norman  S.  Johnson 

"Future  employment  Relationships" 

Question  1: 

I  am  presently  a  member  of  the  firm  Van  Cott,  Bagley,  Cornwall  &  McCarthy 
in  Salt  Lake  City,  Utah.    I  certify  that  I  will  resign  from  this  position  prior  to  taking  the  oath 
as  Commissioner.    I  will  retain  my  vested  interests  in  the  firm's  profit-sharing  plan,  but 
neither  the  firm  nor  myself  will  make  any  further  contributions. 

Pursuant  to  the  firm's  by-laws,  upon  resignation  1  will  receive  a  payout  of  my 
equity  interest  in  the  firm  in  monthly  installments  over  a  five  year  period,  plus  a  payment  of 
five  percent  annual  interest  on  the  unpaid  balance.    In  addition,  pursuant  to  a  deferred 
compensation  agreement  between  the  firm  and  myself,  I  will  also  receive  an  actuarially 
determined  monthly  deferred  compensation  payment  for  five  years  after  my  resignation. 
These  amounts  will  be  fixed  upon  my  resignation  and  are  not  contingent  on  any  future 
services  that  I  will  provide  to  the  firm,  nor  are  they  tied  to  the  future  financial  fortunes  of  the 
firm. 

Upon  my  resignation,  I  shall  also  receive  a  lumpsum  payment  from  the  firm  of 
fees  for  previously  rendered  services  as  originating  partner  on  various  matters.    Tliis  sum 
represents  overdue  payments  for  past  work,  and  no  fee  attributable  to  my  services  as 
originating  partner  exceeds  $5000  for  any  single  client.    The  amount  of  this  payment  has  yet 
to  be  determined  and  may  be  disputed. 

I  shall  continue  to  retain  my  interest  in  the  law  firm's  health  plan  at  my  own 
expense,  pending  an  anticipated  purchase  of  medical  insurance  at  my  expense  through  one  of 
the  plans  available  to  government  employees.    I  will  also  retain  my  life  insurjmce  through  the 
firm,  subject  to  converting  from  group  to  individual  status. 

Because  of  these  continuing  contacts  with  the  firm,  I  will  recuse  myself  from 
particular  matters  in  which  the  firm  is  or  represents  a  party  so  long  as  I  am  continuing  to 
receive  any  payments  from  it.    ' . 


97 


Potential  conflicts 

of  interest:  1.    Describe  any  financial  arrangements  or  deferred  compensation  agreements 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  b 
fected  by  policies  which  you  will  influence  in  the  position  to  which  you  have  bee 
nominated. 

None,  except  as  described  in  Attachment  D  to  p.   4  "Future 
Eitploynent  Relationships" ,    1 . 


2.   List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  ine  position  to  which  you  have  been  nominated. 


ATTACHMENT  E 


Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 
paying)  whi;h  you  have  had  during  the  last  10  years  with  the  .-ederal  Government, 
whether  for  yourself,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 


None 


98 


ATTACHMENT  E  to  p.  5  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Norman  S.  Johnson 

"Potential  Conflicts  of  Interest": 

2.    Relationships; 

Van  Cott,  Bagley,  Cornwall  &  McCarthy 

Standard  Insurance  Company 

VanGuard 

First  Security  Bank 

West  One  Bank 

Garbalizer  Corporation  of  America 

Floretta  Ihk  Trust 

Wells  Fargo 

Orrin  G.  Hatch  Legal  Expense  Trust  Fund 

Utah  Families  Foundation 

Zions  First  National  Bank 

Huber,  Erickson  &  Bowman 

Key  Bank 

Bank  One 

ZCMI 

Mervyns 
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Lis;  any  lotsvmg  activity  during  the  past  10  years  in  which  you  have  engaged  lor  the 
purpose  of  directly  or  indirectly  induencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  aHectmg  the  administration  and 
eiecution  ct  national  lav»  or  public  policy. 


5.   Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 


See  Attachment  F 


Civil,  cp'minal  and 
investigatory 

actions:  1.  Give  the  full  details  of  any  civil  or  criminal  proceeding  m  which  you  were  a  deftndant 

or  any  inquiry  or  investigation  by  a  Federal,  State,  or  local  agency  in  which  you  were 
the  subject  of  the  inquiry  or  investigation. 


None 


2.  Give  the  lull  details  of  any  proceeding,  inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceeding, inquiry  or  investigation. 


None 
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ATTACHMENT  F  to  p.  6  of 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 

Norman  S.  Johnson 

"Potential  Conflicts  of  Interest" 

5.  How  potential  conflicts  will  be  resolved: 

I  have  been  furnished  with  a  copy  of  18  U.S.C.  208,  as  amended  by  the  Ethics 
Reform  Act  of  1989,  and  the  Canons  of  Ethics  for  Members  of  the  Securities 
and  Exchange  Commission,  17  C.F.R.  200.50  et  seq..  both  of  which  I  have 
read.    I  understand  that,  as  required  by  1 8  U.S.C.  208,  I  must  recuse  myself 
from  participating  personally  and  substantially  in  any  particular  matter  in 
which,  to  my  knowledge,  I  or  anyone  whose  interest  is  imputed  to  me  would 
have  a  fmancial  interest,  unless  a  written  waiver  is  issued  pursuant  to  18  U.S.C. 
208(b).'    Alternatively,  1  will  consider  divesting  any  financial  interest  that 
presents  a  conflict. 

I  intend  to  disqualify  myself  for  the  duration  of  the  period  during  which  I 
receive  payments  from  Van  Cott,  Baglcy,  Cornwall  &  McCarthy  from 
participation  in  any  particular  matter  involving  specific  parties  in  which  Van 
Cott,  Bagley,  Cornwall  &  McCarthy  is  or  represents  a  party. 

In  addition,  consistent  with  Subpart  E  of  the  OGE  Standards,  I  intend  to 
cisqualify  myself  for  a  period  of  one  year  from  participation  in  any  peulicular 
matter  involving  specific  parties  involving  an  entity  with  which,  during  the  past 
year,  I  served  as  officer,  trustee,  agent,  attorney,  or  consultant,  unless 
authorized  to  proceed  pursuant  to  Subpart  E  of  the  Standards,  5  C.F.R. 
2635.502(c). 

1  intend  to  participate  in  matters  of  general  applicability,  such  as  general  policy 
considerations,  rulemaking  proceedings  or  legislation,  except  that,  as  required 
by  18  use.  208,  I  will  not  participate  when  such  a  matter  would,  to  my 
knowledge,  have  direct  and  predictable  effect  on  my  financial  interests,  or 
financial  interests  imputed  to  me,  unless  a  written  waiver  is  issued  pursuant  to 
18  use.  208(b).^ 

I  inally,  I  intend  to  disqualify  myself  on  a  case-by-case  basis,  with  respect  to 
any  other  matter  where,  in  order  to  avoid  the  possible  appearance  of 
impropriety,  it  appears  desirable  to  me  to  disqualify  myself,  despite  the  lack  of 
any  actual  conflict  of  interest  or  any  requirement  to  do  so. 


'l  understand  that  the  financial  interests  that  would  be  imputed  to  me  are  those  of  a 
spouse,  dependent  child,  general  partner,  or  any  organization  in  which  I  am  serving  as  officer, 
director,  or  trustee,  or  any  person  with  whom  I  am  negotiating  for  employment. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


(LAST) 

Position  to  which 

nominated:   Member,    Securities    &    Exchange   Co 

Date  of 
mmission          nomir 

101. 

lation:     Auf^st 

8,   1995 

Date  of  birth: 

1         August       1937      Place  of  binh: 

lOAfl           (MOrfTH)           prU«) 

Widowed                          Full  name  of  sc 
Isaac    C.    Hunt,     III    -    23 

Danville,    VA 

Marital  status: 

>ouse: 

Name  and  ages 
of  children: 

Education: 

Institution 

Dates 
attended 

Degrees 
received 

Dates  of 
degrees 

Fisk    University 

1952-1957 
1959-1962 

R.A. 

1957 

Columbia    University 

University   of   Virginia 

LL.B. 

1962 

Honors  and  awards:    List  below  all  sc.-olarships.  fellowships,  honorary  degrees,  military  medals,  honorary  society 
memberships,  and  any  other  special  recognitions  for  outstanding  service  or  achievement. 


Ford 

round 

at  1 

on 

Schoi.j  rship,    Fisk 

Universit 

V.    1952-53 

and 

1953- 

54 

Who  ' 

s    Wlio 

ir- 

,\me 

rican    Colleges    and 

Universities,     1937 

Department 

of 

th 

e   Army  Outstanding 

Civil  ian 

Service    Me 

dal 

,    1981 

Haro 

Id    K. 

Stul 

bbs 

Humanitarian   Awar 

d,    1993 

Unit 

ed    Way 

of 

Su 

mmit    County    Certif 

icate    of    , 

Appreciat lo 

n> 

199  3 

Ohio 

House 

of 

Re 

presentat ives   Commendation, 

1995 

IJovernor   George    VoLnovich    (Ohio)    Commendation    1995 

City    of    Akion    Proclamation    of    "Dr.     Isaac    Hunt,    Jr.     Dav"    1995 
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Memberships:  List  below  all  memberships  and  ortices  held  in  professional,  fraternal,  business,  scholarly. 

civic,  charitable  and  other  organizations. 

Oifict  held 
Organi.-ation  (,(  any)  [lat« 


(See  attachmfent ,  pages  2a  and  2b) 


Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job.  name  of 
employment,  location  of  work,  and  dates  o(  inclusive  employment. 

Staff  Actornc-v  U.S.  Securitit-;^  .tnd    Fyrhanef  rnmT,,.=  =inn  Wash  DC  iqiS2-67 
Field  Team  Leader,  National  Advisory  Commission  on  Civil  Disorders 

Wash.  DC  1967-68 
Special  Assistant  to  Commissioner  Elizabeth  J.  Kuck,  U.S.  Equal 

Empioyment  Opportunity  Commission,  Wash  DC  May-September  1968 
Staff  Member,  The  New  York  City-RAND  Institute,  New  York  NY  1968-71 

University  Lecturer,  Graduate  School  of  Social  Work  and  Social  Research 
Bvrn  M.iwr  College,  Byrn  Mawr  I'A  1970-77 

■Vssistant  Professor  of  Law,  Columbus  School  of  Law,  The  Catholic 
University  ot  America,  Wash.  DC  1971-77 

Associate  Attorney,  Law  firm  of  Jones.  Dav.  Reavis  I,    Pogue. 

Wash.  DC  1977-79 

Principal  Deputy  General  Counsel,  Departirent  of  the  Army,  Wash.  DC 
1979-81 

Associate  Dean  for  Ar.i.li-mir  Aff-iirs   jhn  ^"t^Q^'h  School  of  Law. 

Wash,  DC  August-December  1982 

(continued  on  2c) 
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Civic  and  Professional  Activities 

«  Charter  Bencher,  Charles  F.  Scanlon  American  Inn  of  Court,  198H-Present. 

»  Charter  Member,  Supreme  Court  of  Ohio  Committee  on  Dispute  Resolution 
(Representing  Ohio  Legal  Education),  1989-1994. 

*  Charter  Member,  Supreme  Court  of  Ohio  Commission  on  Racial  Fairness,  1993-present. 

*  Charter  Mem'ier,  Commission  on  Judicial  Candidates  of  the  Akron  Bar  Association, 
February  1992-present. 

*  Charter  Member,  Advisory  Committee  for  the  American  Inns  of  Court  Law  School  Project, 
October,  1994-present. 

*  Charter  Member,  Law  Access,  Inc.  Board  of  Directors,  1993-present. 

Charter  Member,  Law  School  Administration  Committee  of  the  Section  of  Legal 
Education  and  Admissions  to  the  Bar,  American  Bar  Association,  1994-95. 

»  Charter  Member,  County  of  Summit  (Ohio)  Social  Services  Advisory  Board,  1989-present. 
Chair,  Levy  Structure  Review  Committee,  1990-present. 

Member,  Committee  on  Clinical  Legal  Education  of  the  Association  of  American  Law 
Schools.  1994-96. 

Member,  American  Bar  Association/Association  of  American  Law  Schools 
("ABA/AALS")  Joint  Site  Evaluation  Teams  for  the  University  of  Georgia  School  of  Law 
(March  1992);  the  University  of  San  Diego  School  of  Law  (February  1991);  and  Howard 
University  School  of  Law  (October  1993). 

Member,  Special  AALS  Site  Evaluation  Team  for  the  Baylor  University  School  of  Law, 
March  1993. 

Member,  Law  Libraries  Committee  of  the  Section  of  Legal  Education  and  Admissions  to 
the  Bar,  American  Bar  Association,  July  1993-present. 

Member,  E.xiernal  Evaluation  Team  for  the  Wayne  State  University  Law  School,  Februarv- 
March  1*>91. 

Member,  Legal  Needs  Assessment  Advisory  Committee,  Ohio  State  Bar  Assoc,  1989-90. 

¥  Member,  Rotar>'  Club  of  Akron,  Membership  Committee  and  Program  Committee.  July 
I'Wl-present;  Member,  Strategic  Planning  Committee,  February  1993-present. 

«  Member,  Board  of  Trustees  of  United  Way  of  Summit  County:  Long-Range  Planning 
Committee;  Plannmi'  and  Allocations  Committee;  July  1991-present;  Vice  Chair,  June 
1993-preseni;  University  of  Akron  Torch  Club  Campaign  Coordinator,  1993. 

Member,  Committee  on  Libraries  of  the  Association  of  American  Law  Schools,  1988-91. 

'  Wil.  :''2sif7".  upon  conrirrratlon 

2-a 
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Civic  and  Professionaj  Activities  (continued) 

Member,  Lau  School  Admissions  Council  Financial  Aid  Services  Committee,  1991-92. 

Member,  Board  of  Directors,  Sasha  Bruce  Youthwork,  Inc.,  1984-90; 
Chair,  February  1987-December  19«8. 

Member.  New  York  Stock  Exchange  Washington  Metropolitan  Area  Arbitration  Panel, 
1983-1987. 

Member,  Board  of  Editors,  The  Washington  Lawyer  (official  publication  of  the  District  of 
Columbia  Bar).  January  1986-December  1987. 

Member,  Committee  on  Legal  Specialization  of  Division  IV  of  the  District  of  Columbia 

Bar, 

1980-1981. 

Member,  Committee  on  Continuing  Legal  Education  of  the  District  of  Columbia  Bar, 
1980-1981. 

Co-Chairperson,  District  of  Columbia  Consumer  Goods  Repair  Board,  1974  -  1976. 

Member,  Board  of  Governors,  Society  of  American  Law  Teachers,  1976  -  1979. 

Dcun,     the   .\iUioch   Sclioot   o:    L.iw,    W.ish.    DC    1983-87 

Deiin,     Ihi;    ln;v..;rsicv   dI    Akr.)n   .School    of    I.,iw,    Akron,    Oil    1987-1995 
I'n.  fe.ssor,    TJK-   l'nivi.-rs  ily  oT   Akron   School   of    Law,    Akron,    OH 
l993-|irtrsenc 


2-b 
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Government 

experience;  List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments    in- 

cluding any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions. 

'^r.^ff  .^ttiorney,  U.S.  Secur  i  t  ii--s  and  Kxchange  Commission  1962-67 

Field  Team  Leadtr,  National  Advisory  Commission  on  Civil  Disorders 


1967-68 


S|>eciai  Assistant  to  Commissioner  Elizabeth  J.  Kuck,  U.S.  Equal 

Employment  Opportunity  Commission,  1967 

Principal  Deputy  General  Counsel,  Department  of  the  Array  1979-81 

(continued  on  page  3a) 
Published 

writings:  List  the  titles,  publishers  and  dates  of  books,  articles,  reports  or  other  published  materials 

\^" —     you  have  written. 


Introduction  to  "Developing  U.S. -Russian  Relations:   Academically, 

Legally  and  Economically,  26  Akron  L.  Rev.  439  (1993) 

Minority  Recruiting  in  the  New  York  City  Police  Department  (with 

B.  Cohen)  R-702  NYC,  The  RANI)  Corporation  (1971) 
'The  Aftermath  of  Disorder,"  Chapter  II,  Part  V,  of  the  Report  of  the 

National  Advisory  Commission  on  Civil  Disorders  Government  Printing 
Office  (1968) 


Political 
affiliations 

and  activities:  List  all  memberships  and  offices  held  in  and  services  rendered  to  all  political  parties  or 

election  committees  during  the  last  10  years. 


•;ot    applicable 
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Acting  General  Counsel,  Department  of  the  Army,  January-July  1981 
Charter   Member,  Supreme  Court  of  Ohio  Committee  on  Dispute 

Resolution  1989-9^ 
Charter  Member,  Supreme  Court  of  Ohio  Commission  on  Racial  Fairness 

1993-present 
Charter  Member,  County  of  Suimiiit  (Ohio)  Social  Services  Advisory 

Board  1989-present 
Charter  Co-Chairperson,  District  of  Columbua  Consumer  Goods 

Repair  Board  19  76-76 
Staff  member.  The  New  York  City  RAND  Institute,  1968-71 


•  Will  i-esifr.  upon  confirmation 
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Political 

contributions:  Itemize  all  political  contributions  ol  S500  or  more  to  any  individual,  campaign  organiza- 

tion,  political  party,  political  action  committee  or  similar  entity  during  the  last  eight 
years  and  identify  the  specific  amounts,  dates,  and  names  of  the  recipients. 

None 


Qualifications."  State  tully  your  qualifications  to  serve  in  the  position  to  which  you  have  been  named. 

(See  actachment  ^a) 

Future  employment 

relationships:  1.    Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

Vc-s   jsee  attachment  A) 


2.  As  far  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  em- 
ployer, business  firm,  association  or  organization. 


3.    Has  anybody  made  you  a  commitment  to  a  |0b  after  you  leave  government? 


4.    Do  you  expect  to  serve  the  full  term  tor  which  you  have  been  appointed? 
Yes 
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As  a  staff  attorney  with  the  Division  of  Corporate  Regulation  ("Division")  of  the  Securities  and 
Exchange  Commission  ("Commission")  for  the  period  of  1962-67,  I  examined  and  analyzed 
registration  statements,  proxy  statements,  periodic  reports,  and  sales  literature  filed  by  registered 
investment  companies  pursuant  to  the  Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934, 
and  the  Investment  Company  Act  of  1940.  I  also  participated  in  pre-  and  postfiling  conferences  with 
representatives  of  or  counsel  for  registrants  and  drafted  memoranda  to  be  submitted  to  the  Director  of 
the  Division  or  to  the  Commission  on  matters  of  a  novel  or  precedent  setting  nature  or  requiring 
policy  decisions  for  other  reasons. 

In  addition,  at  the  Columbus  School  of  Law  of  The  Catholic  University  of  America,  at  the  Antioch 
School  of  Law,  and  at  The  University  of  Akron  School  of  Law,  I  have  taught  the  basic  course  in 
Securities  Regulation  for  more  than  a  decade.  My  course  offerings  in  this  area  have  been 
concentrated  on  the  provisions  of  the  Securities  Act  of  1933  and  the  Securities  Exchange  Act  of  1934. 
with  little  concentration  on  the  other  statutes  administered  by  the  Commission. 

As  a  teacher  of  the  law  of  Securities  Regulation,  I  have  attempted  to  maintain  my  currency  in  this  arej 
of  the  law  so  as  to  apprise  my  students  of  current  developments. 

Finally,  for  the  years  1983-87  I  was  a  member  of  the  Washington  Metropolitan  Area  Arbitration 
Panel  of  the  New  'iork  Stock  Exchange.  In  this  capacity,  I  participated  in.  or  chaired,  many 
arbitrations  involving  disputes  between  individual  investors  and  the  broker-dealer  Tirms  which 
managed  those  investors'  stock,  btind,  and  mutual  fund  investments. 


4a 
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Potential  conflicts 

o(  interest:  1.   Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominated. 


2.    List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated. 

(see  attachment  B)  


Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 
paying)  whi;h  you  have  had  during  the  last  10  years  with  the  ,-ederal  Government, 
whether  for  yourself,  on  behalf  of  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  in  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 
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Lis:  any  lobbying  activity  dunng  the  past  10  years  in  which  you  have  engaged  (or  the 
purpose  o(  directly  or  indirectly  induencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  attectmg  the  administration  and 
execution  of  national  law  or  public  policy. 

None 


5.    Ejtplain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  atxjve  items. 

(see  at^tachment  C) 


Civil,  cciminal  and 
investigatory 

actions:  1.   Give  the  full  details  of  any  civil  or  criminal  proceeding  in  which  yju  were  a  defendant 

or  any  inquiry  or  investigation  by  a  Federal,  State,  or  local  agency  in  which  you  were 
the  subiect  of  the  inquiry  or  investigation. 


2.  Give  the  full  details  of  any  proceeding,  inquiry  or  investigation  by  any  professional' 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceeding, inquiry  or  investigation. 

Noni.- 


Ill 


ATTACHMENT  A  -  Page  4 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES  (ISAAC  HUNT) 
RESPONSE  TO  QUESTION  REGARDING  FUTURE  EMPLOYMENT  RELATIONSHIPS 

1.   Indicate  whether  you  will  sever  all  connections  with 
your  present  employer,  business  firm,  association  or  organization 
if  you  are  confirmed  by  the  Senate. 

I  am  presently  employed  as  a  Professor  in  the  School  of  Law 
of  the  University  of  Akron,  in  Akron,  Ohio.   From  July,  1987 
through  June  30,  1995,  I  was  the  Dean  of  the  School  of  Law  of  the 
University  of  Akron.   I  have  retired  from  that  position.   I 
certify  that  immediately  upon  taking  the  oath  of  office  as 
Commissioner,  I  will  resign  from  the  position  of  Professor  of 
Law. 

I  have  vested  retirement  benefits  from  the  University  of 
Akron  in  the  State  Teachers  Retirement  System  of  Ohio,  which  is 
an  excepted  investment  fund.!/   It  is  fully  funded  and  managed 
in-house.   The  underlying  investments  are  not  disclosed  to  fund 
participants.   The  University  of  Akron  will  cease  making 
contributions  on  my  behalf  upon  my  retirement.   I  will  receive  nc 
other  continuing  employment  benefits,  health  or  otherwise,  nor 
any  severance  package,  upon  my  retirement  from  the  University  of 
Akron. 

ATTACHMENT  B  -  Page  5 
STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES  (ISAAC  HUNT) 
RESPONSE  TO  QUESTION  2 , 


First  National  Bank  of  Ohio 

University  of  Akron 

Co-operative  Savings  Bank 

Charter  Federal  Savings  Bank 

First  State  Bank 

Imperial  Savings  i  Loan  Association 

Teachers  Insurance  and  Annuity  Association 

College  Retirement  Equities  Fund 
State  Teachers  Retirement  System  of  Ohio 
Mellon  Mortgage  Cjnipany 
Goodwill  Industries  of  Akron,  Inc. 
The  Access  Group,  Inc. 


1/    I  also  conti'-iue  to  hold  vested  retirement  benefits  in 
the  Teachers  Insurance  and  Annuity  Association  College 
Retirement  Equities  Fund,  which  is  an  excepted 
investment  fund,  arising  from  former  positions  with 
Antioch  University  and  Catholic  University  of  America. 
No  contributions  are  being  made  on  my  behalf  into  this 
fund  by  any  past  or  present  employer. 
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ATTACHMENT  C  -  Page  6 

STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES  (ISAAC  HUNT) 

RESPONSE  TO  QUESTION  5.  REGARDING  POTENTIAL  CONFLICTS  OF  INTEREST 


5.   Explain  how  you  will  resolve  any  potential  conflict  of 
interest  that  may  be  disclosed  by  your  responses  to  the  above 
items . 

I  have  been  furnished  with  a  copy  of  18  U.S.C.  208,  as 
amended  by  the  Ethics  Reform  Act  of  1989,  and  the  Canons  of 
Ethics  for  Members  of  the  Securities  and  Exchange  Commission,  17 
C.F.R.  200.50  et  seq . ,  both  of  which  I  have  read.   I  understand 
that,  as  required  by  18  U.S.C.  208,  I  must  disqualify  myself  from 
any  particular  matter  that,  to  my  knowledge,  would  have  a  direct 
and  predictable  effect  on  my  financial  interests  or  a  financial 
interest  imputed  to  me,i/  unless  a  written  waiver  of  such 
disqualification  is  issued  pursuant  to  18  U.S.C.  208(b). 

Accordingly,  I  intend  to  disqualify  myself  from 
participation  in  any  particular  matter  involving  specific  parties 
that  has  a  direct  and  predictable  effect  on  my  financial 
interests  or  a  financial  interest  imputed  to  me. 

In  addition,  I  intend  to  participate  in  matters  of  general 
applicability,  such  as  general  policy  considerations,  rulemalcing 
proceedings  or  legislation,  except  that,  as  required  by  18  U.S.C. 
208,  I  will  not  participate  when  such  a  matter  would,  to  my 
Icnowledge,  have  a  direct  and  predictable  effect  on  my  financial 
interests,  or  financial  interests  imputed  to  me. 

Finally,  I  intend  to  disqualify  myself  on  a  case-by-case 
basis,  with  respect  to  any  other  matter  where,  in  order  to  avoid 
the  possible  appearance  of  impropriety,  it  appears  desirable  to 
me  to  disqualify  myself,  despite  the  lack  of  any  actual  conflict 
of  interest  or  any  requirement  to  do  so. 


1/    I  understand  that  the  financial  interests  that  would  be 
imputed  to  me  are  those  of  a  spouse,  dependent  child, 
general  partner,  or  any  organization  in  which  I  am 
serving  as  officer,  director,  or  trustee,  or  any  person 

with  whom  I  am  negotiating  for  employment. 
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PREPARED  STATEMENT  OF  DR.  AUCIA  HAYDOCK  MUNNELL 

NOMINEE  TO  BE  A  MEMBER  OF  THE  COUNCIL  OF 

ECONOMIC  ADVISERS 

Mr.  Chairman  and  distinguished  Members  of  the  Committee,  I  am  pleased  and 
honored  to  appear  before  you  today  as  the  President's  nominee  to  be  a  Member  of 
the  Council  oi  Economic  Advisers. 

Having  served  for  nearly  3  years  in  Government,  I  have  witnessed  the  CEA's  con- 
tribution firsthand.  The  Council  plays  a  unique  role*  it  is  not  embedded  in  any  agen- 
cy and  therefore  not  constrained  by  the  need  to  oefend  particular  programs.  The 
staff  of  the  Council  is  also  special.  It  consists  of  top  fli^t  economists  who  come  to 
Government  for  a  year  or  two,  loaded  with  energy,  new  analytical  techniques,  and 
fresh  ideas.  In  my  role  as  the  Treasury  Department's  Assistant  Secretaiy  for  Eco- 
nomic Policy,  I  sat  at  many  tables  where  1  was  delighted  to  have  the  CftJA  as  en 
allv. 

when  the  CEA's  funding  was  threatened,  former  Council  members  and  supporters 
from  both  parties  came  forward  to  argue  that  the  Council  provides  good  value  per 
dollar  of  expenditure.  They  related  how  in  Administration  after  Administration  the 
Council  has  brought  a  market  prospective  to  policy  debates,  and  has  consistently  ad- 
vocated policies  mat  foster  incentives,  efficiency,  and  productivity.  Many  Members 
of  the  Banking  Committee  understood  the  Council's  role  and  did  much  to  help  dur- 
ing CEA's  funding  debate. 

If  confirmed,  I  would  share  responsibility  at  the  Council  for  the  macroeconomic 
issues — the  Administration's  forecast,  tax  and  budget  poUcy.  I  would  also  cover 
health,  labor,  and  environmental  issues.  Most  of  my  professional  career  has  been 
devoted  to  these  broad  topics.  I  spent  20  years  at  the  Federal  Reserve  Bank  of  Bos- 
ton, the  last  10  years  as  Senior  Vice  President  and  Director  of  Researdi. 

"Riis  is  both  an  exciting  and  challenging  time  to  be  involved  in  economic  policy. 
When  the  Clinton  Admimstration  came  to  office,  it  faced  two  types  of  problems — 
a  short-term  cyclical  problem  and  longer  term  structural  problems.  In  the  short  run, 
our  first  priority  was  to  get  the  economy  moving  and  get  people  back  to  worit.  To 
a  large  extent,  this  has  been  done.  The  economy  has  created  millions  of  new  jobs 
and  continues  to  expand  in  an  environment  of  very  low  inflation. 

The  longer-term  challenges  remain,  however.  Productivity  growth  remains  low, 
which  means  that  wage  growth  is  very  slow.  Moreover,  the  distribution  of  those 
wage  gains  have  been  very  uneven — ^the  bottom  two  quintiles  have  actually  seen  de- 
clines in  their  real  wages  over  the  last  15  years.  Figuring  out  how  to  improve  overidl 
economic  growth  and  to  make  sure  that  everyone  in  our  society  has  uie  ^Uity  to 
participate  in  this  new  high-tech  world  is  the  migor  challenge  as  we  enter  the  21st 
century.  The  Council  is  umquely  suited  to  contribute  to  this  effort. 

Although  I  relish  the  opportunity  to  serve,  if  confirmed,  as  a  Member  of  the  Coun- 
cil, I  will  very  much  miss  the  Treasury  Department.  For  nearly  3  years,  I  served 
as  Assistant  Secretary  of  the  Treasury  for  Economic  Policy,  first  under  Secretary 
Bentsen  and  then  under  Secretary  Rubin.  In  that  capacity,  I  was  fortunate  to  work 
with  a  staff  of  talented  professionals  who  contributed  to  nearly  every  aspect  of  Ad- 
ministration policy.  Everything  that  you  have  heard  about  the  quality  ofTreasury's 
career  staff  is  true;  they  are  wonderful. 

In  concluding  Mr.  Chairman,  I  would  like  to  thank  the  Members  of  the  Committee 
with  whom  I  have  met  over  the  past  few  weeks.  Candid  discussion  of  the  issues  is 
the  only  way  that  the  Administration  and  Congress  can  have  a  productive  dialogue. 
I  appreciate  your  time  and  openness. 
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STATEMENT  FOR  COMPLETION  BY  PRESIDENTIAL  NOMINEES 


Name:         Miinnpl  1 


Alicia 


Haycinrk 


Position  to  which  Date  ol 

nominated:     Mcmlvr,    rnnnnl    nf    Frnnnn-ir    AH\m  garg nomination-        Iiinp    ?R  ^     IQQ') 


Date  of  birth:         6/17/47 
M 


Plact^f  hirlh         Npu  York.    Npw  York 


Marital  status  _ 

Name  and  ages 

0(  children:     T      riarU-    Hmnpll 

Hamilton  H.  Murmell 


full  name  of  spouse:       Henry  S.   Healy 


Education: 
High  School 
College 


Age  2S 


Age  27 


Upllpqipy  Cnllp^p 
Boston  University 


Harvard  University 


Dates 

attended 


19^Pi-1960 


iQf,n-iq^A 
1965-1966 


Degrees 
received 


Dates  of 
degrees 


E-A — EcoQoaics 13hL. 

!l./..    nrnnninir.s 1966 


1969-1973     H.A..Ph.D.   Economics     1973 


Honors  and  awards:    List  tclow  all  rrijiarships.  fellowships,  honorary  degrees,  military  medals,  honorary  society 
memSershii'.  i'-.  any  other  special  recognitions  for  cjlslandmg  service  or  achievement. 

Wp11p<;lpy  rnl  Ipop  Alnmnap  Arh-ipvpmpnr  Ai..arH   |.:pl  1  pclay  rr»1  •)  pgp   1  Q.CQ 

Academy  of  Distinguished  Alumni.  Boston  University.  1985 

Alumna  Menber  of  Phi  Beta  Kappa.  Welleslev  College.  1985 
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Memberships:  List  below  all  memberships  »nd  offices  held  in  professional,  fraternal,  business,  scholarly, 

civic,  charitable  and  other  organizations. 

Office  held 
Organization  (it  any)  Dates 


Ir.stifjte    of   Medicine, 

r.'pr-jnnpl      flrar'pny     n  f g  r  -:  o n  r  g  g 


I.'ational    Acadeny   of    Public             M^mKo- 
AHnini^rrPfinr nemoer i  op  .;.p--,  ^,^. 

Pen.-,ion   Research   Council    of 

Uharrnn     9.rhnn^     nf    Finanrg     f.    rnni-iArr-o     "ember   i  g  7q_  p^^  ,^  ^^  . 


Ar.erican   Econonic   Asgociatior. Member  iq73-Pro«;p-r 

International    Institute    of    Public      Member  ,  qpa    n 

National    Acadeny   of   Social  Member  IQBfi-orp-pnr 

Boston   Economic   Club  Member  1981-Present: 


Employment  record:  List  below  all  positions  held  since  college,  including  the  title  or  description  of  job,  name  of 
employment,  location  of  work,  and  dates  of  inclusive  employment. 

/Jv.ll.'iranr.  ?.prrprary  (Fr^rnni.c   Po2,icy),   U.S.   'Iraar^n/  Sept.,    199"^-"-°-^.^': 

Senior  Vice   President  &  Director  of  Rpspsrrh.    F°ri?ra1    '^.p'^p-r^'p  ??"'■ 

of  Boston,    198^;-1993 
Vlpp   Prpsiripnr   fi  Frnnmisr,    Fedgiral  P.asari.ra   DSi-«,  of  Eoston,    1Q79-I?j'i 

/.sst.    Vice   President  &  Econoni.qt:,    FpHpr?!    ?°gp-i.-°  "?n',-  r.r    -porn'^      ''^T^.-'lo: 

Ccononist.   Federal  I'.eFerve  Ba-ilc  of  Bo.qrnn.    197"-I97n 

/.ssistant  Professor  of  Economcs.   UeTlpplpv  Cnnpf°,    1^74 

Teachin,';  Fellou,   Econoaic-  Dept . .   Ilarvrrc  Univpr.g-I  rv,   iq71-''.°7" 

-;p^p^-rh     f.ogio-3-r        Thp     ?rr^r.'^-r..^-;     T-;>,r,.-^^o        1  Q^A-]  0_.C 

Tp^rhinn    Fpllnv;,     F/-nnnnVr-g    riopr     ^     Pr^■-,^r-1    Pni  itoi-^-i  ry    1 OAS-1  qAA 

Staff  .^gsisranr,    P.v.ginp^^  v>.p^.p~~r-h  n--.     v^..  -noi.-inr   Toicp'^^^c  r,.- i£5i-ic 
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Gov»mm«nt 
experience: 


List  any  experience  in  or  direct  association  with  Federal.  State,  or  local  governments,  in- 
cluding any  advisory,  consultative,  honorary  or  other  part-time  service  or  positions. 

U.S.   /jcnv  Corpr  of  Engineer'  Hor'.:rhr»p  rr>  Crr^^iripr   T.^tp^  of  T^^r^i 
Infrastn;ccure  Investnenca,   Econcnic  Growth  &  Productivicy,   1992-Pre5ent 

<;i'hrnnr-lTag    nr-    Par-' rai-u>-ir     Tni-nr-io    T'^    tv,p1  r.^„^or^f    r.f    fVio    g/^T/r"'-    Cr^^^ff^^ 

on  Aging,  U.S.  !iiuse  of  Representatives,  Ccnjfressionsl  Study  Group  on 

'>nn/»n    ari-'    TorT -ananr       1  0Q7 

rnnni«g-irm    fn   PatHm;  Ftacgarhiigarrg    tnr-i -Ta•./•a,^.»..^   t -tw?      t  OflR-l  QBQ 

■Atl-.T.5ory  Gror.m   to   the   Itetiongl   Crmi«i«i-inP   fnr   rVTn1f>ynr»nr    PnTin',    lOPn-IQr. 


Mvisorv  Comlttee  for  Urban  In?<r^i-ifa  KTm  Grynr  m  grarp-T/v;.i 
Pensions,   1978-1931     (See  attached  continuation  sheet) 


Published 
writirigs; 


Continuation  of  govermnent  experience: 

Massachusetts  Retirement  Law  Conmission,  1976-1982 

Special  Funding  Advisory  Coaunittee  for  Massachusetts  Pensions, 
1976 

Governor's  Task  Force  on  Unemployment  Compensation, 
Massachusetts,  1975 

List  the  titles,  publishers  and  date^  o(  books,  articles,  reports  or  other  published  materials 
you  have  wrinen. 

gf?  2^rar'^l'^:   ^^-^tp 


Political 
'    affiliations 
and  activities: 


List  ail  memoersnios  and  offices  held  in  and  services  rendered  to  all  political  parjes  or 
election  committees  during  the  last  10  years. 


Nons 


?.C3i5terefl  Der.ocrac 
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Politicsl 

contributions:  Itemize  all  oolitical  contributions  of  S500  or  more  to  any  individual,  campaign  organiza 

tion.   political  parly,  political  action  committee  or  similar  entity  during  the  last  eur; 
years  ^nd  identify  tfie  specific  amounts,  dates,  and  names  of  the  recipients. 


Primary 


Michael  Dukakis 

January  1988 

S500 

Jim  Guest  for  Congress 

May 

1988 

S500 

John  Kerrv 

Nov 

1989 

S200 

John  Kerry  for  Senate 

Feb 

1990 

S250 

John  Kerry  for  Senate 

Apr 

1990 

$100 

John  Kerry  for  Senate 

Sep 

1990 

S600 

John  Kerry  for  Senate   Oct  1990         SAOO 

Qualifications:  State  fully  you'  qualifications  to  serve  in  the  position  to  which  you  have  been  named, 

(inacn  meet) 

See    attached    resume. 

Future  employment 

relationships:  1.    Indicate  whether  you  will  sever  all  connections  with  your  present  employer,  business 

firm,  association  or  organization  if  you  are  confirmed  by  the  Senate. 

N/A 


Z,  As  fa'  as  can  be  foreseen,  state  whether  you  have  any  plans  after  completing  govern- 
ment service  to  resume  employment,  affiliation  or  practice  with  your  previous  er-.- 
poyer.  business  firm,  association  or  organization. 

No  


3     ha;  anybody  made  you  a  commitment  lo  a  |0b  after  you  leave  government' 
Ka 

i.    D:  you  expect  to  serve  the  full  term  tor  which  you  have  been  appointed' 
Yes  
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Potential  conflicts 

o<  inte-ist:  1.   Describe  any  financial  arrangements  or  deferred  compensation  agreements  or  other 

continuing  dealings  with  business  associates,  clients  or  customers  who  will  be  af- 
fected by  policies  which  you  will  influence  in  the  position  to  which  you  have  been 
nominated. 


2.  List  any  investments,  obligations,  liabilities,  or  other  relationships  which  might  involve 
potential  conflicts  of  interest  with  the  position  to  which  you  have  been  nominated 

irone 


Describe  any  business  relationship,  dealing  or  financial  transaction  (other  than  tax- 
paying)  whi:h  you  have  had  during  the  last  10  years  with  the  'ederal  Government, 
whether  for  yourself,  on  behalf  o(  a  client,  or  acting  as  an  agent,  that  might  in  any 
way  constitute  or  result  m  a  possible  conflict  of  interest  with  the  position  to  which  you 
have  been  nominated. 

-one 
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t-  List  any  lobbying  activity  during  the  past  10  years  in  which  you  have  engaged  for  the 
purpose  o;  directly  or  indirectly  influencing  the  passage,  defeat  or  modification  of 
any  legislation  at  the  national  level  of  government  or  affecting  the  administration  and 
execution  cl  national  law  or  public  policy. 

None 


Explain  how  you  will  resolve  any  potential  conflict  of  interest  that  may  be  disclosed  by 
your  responses  to  the  above  items. 

L7A 


Civil,  criminal  and 
investigatory 

actions:  1.   Give  the  full  details  of  any  civil  or  criminal  proceeding  in  which  you  were  a  defendant 

or  any  inquiry  or  investigation  by  a  Federal.  State,  or  local  agency  in  which  you  were 
the  subject  of  the  inquiry  or  investigation. 

YSiHZ 


Give  the  full  details  of  any  proceeding,  inquiry  or  investigation  by  any  professional 
association  including  any  bar  association  in  which  you  were  the  subject  of  the  pro- 
ceeding, inquiry  or  investigation. 
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ALICIA  HAYDOCK  MUNNELL 

3424  Prospect  Street,  N.W.  Department  of  the  Treasury 

Washington,  D.C.  20007  1500  Pennsylvania  Avenue,  N.W. 

(202)  965-3719  Washington,  D.C.    20220 

(202)  622-2200 

WORK  EXPERIENCE 

1993-present    U.S.  Treasury  Department 

Assistant  Secretary  for  Economic  Policy 

1973-1993  Federal  Reserve  Bank  of  Boston 

1984-1993  Senior  Vice  President  and  Director  of  Research 

1979-1984  Vice  President  and  Economist 

1976-1978  Assistant  Vice  President  and  Economist 

1973-1976  Economist 

1974  Wellesley  College,  Assistant  Professor  of  Economics 

1971-1973       Harvard  University,  Teaching  Fellow  in  Economics  Department 

1966-1968      The  Brookings  Institution,  Economic  Studies  Program, 
Research  Assistant  for  Joseph  A.  Pechman,  Director 

1965-1966       Boston  University,  Economics  Department,  Teaching  Fellow 

1964-1965       New  England  Telephone  Company,  Business  Research  Division, 
Staff  Assistant 

EDUCATION 

1973  Harvard  University,  Ph.D.  in  Economics 

1966  Boston  University,  M.A.  in  Economics 

1964  Wellesley  College,  B.A.  with  major  in  Economics 

PROFESSIONAL  ACTIVITIES 

1992-present    U.S.  Army  Corps  of  Engineers  Workshop  tj  Consider  Issues  of 
Federal  Infrastructure  Investments,  Economic  Growth  and 
Productivity,  Participant 

1992-present   The  World  Bank,  Advisory  Committee  to  the  Study  on  Old  Age 
Security  Arrangements,  Member 

1989-present    Massachusetts  Institute  of  Technology,  Economics  Visiting 
Committee,  Member 
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PROFESSIONAL  ACTIVITIES  (cont'd) 

1987-present    Institute  of  Medicine,  National  Academy  of  Sciences, 
Committee  on  Health  and  Human  Rights,  Member 

1986-present    Institute  of  Medicine,  National  Academy  of  Sciences,  Member 

1986-present    International  Institute  of  Public  Finance,  Member 

1986-present    National  Academy  of  Social  Insurance,  Co-founder  and 
President 
(1986-1990),  Member 

1985-present    National  Academy  of  Public  Administration,  Member 

1981-present    Boston  Economic  Club,  Secretary-Treasurer  (1986-1987) , 

Vice  President  (1987-1988),  President  (1988-1989),  Member 

1979-present   Pension  Research  Council,  Wharton  School  of  Finance  and 
Commerce,  University  of  Pennsylvania,  Member 

1992  International  Monetary  Fund,  Technical  Assistance  Program, 

Consultant  to  Armenia 

1992  Subcommittee  on  Retirement  Income  and  Employment  of  the 

Select  Committee  on  Aging,  U.S.  House  of  Representatives, 
Congressional  Study  Group  on  Women  and  Retirement, 
Participant 

1991  American  Economic  Association,  Nominating  Committee,  Member 

1990  Advisory  Council  on  Social  Security,  Technical  Panel  of 

Experts,  Member 

1988-1993       The  American  Prospect.  Editorial  Board,  Member 

1988-1989       Commission  to  Review  Massachusetts  Anti-Takeover  Laws, 
Member 

1988-1989       Program  Committee  for  the  December  1989  American  Economic 
Association  Meeting,  Member 

1987-1993       American  'Enterprise  Institute,  Advisory  Council  for 
"Economics  and  Politics  of  Fiscal  Policy,"  Member 

1987-1989       American  Association  of  Retired  Persons,  National  Steering 
Committee  for  "New  Roles  in  Society,"  Member 

1986-1987       Harvard  University,  Advisory  Committee  to  the  Consortium  on 
Long-Term  Care,  Member 
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PROFESSIONAr.  ACTIVITIES  (cont'd) 

1985-1988       Ford  Foundation,  Research  Advisory  Committee  for  the  Project 
on  Social  Welfare  Policy  and  the  American  Future,  Member 

1984-1993      Pension  Rights  Center,  Member  of  Board  of  Directors 

1984-1987      Institute  of  Medicine,  National  Academy  of  Sciences, 

Committee  to  Plan  a  Major  Study  of  National  Long-Term  Care 
Policies,  Member 

1984-1987      Medicare  Working  Group,  Division  of  Health  Policy  Research 
and  Education,  Harvard  University,  Member 

1984-1986       Carnegie  Commission  on  College  Retirement,  Member 

1984  Supervisory  Panel,  The  Forum  Institute  of  the  Villers 

Foundation,  Member 

1984  The  Government  Research  Corporation,  Private  Sector 

Retirement  Security  and  U.S.  Tax  Policy  Roundtable 
Discussions,  Participant 

1980-1984       Advisory  Board  for  the  National  Aging  Policy  Center  on 
Income  Maintenance,  Brandeis  University,  Member 

1980-1982       Advisory  Group  to  the  National  Commission  for  Employment 
Policy,  Member 

1978-1981       Advisory  Committee  for  Urban  Institute  HUD  Grant  on 
State-Local  Pensions,  Member 

1978  National  Planning  Association,  Joint  Committee  on  Public 

Pensions,  Staff  Director 

1976-1982       Massachusetts  Retirement  Law  Commission,  Member 

1976  Special  Funding  Advisory  Committee  for  Massachusetts 

Pensions 

1975  Governor's  Task  Force  on  Unemployment  Compensation, 

Massachusetts,  Member 


HONORS  AND  AWARDS 


Wellesley  College  Alumnae  Achievement  Award,  Wellesley 
College,  1989 

Academy  of  Distinguished  Alumni,  Boston  University,  1985 
Alumna  Member  of  Phi  Beta  Kappa,  Wellesley  College,  1985 


PUBLICATIONS 
BOOKS 
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pensions  and  the  Economy:   The  Industrial  Relations  Section 
at  Princeton  University.   "Noteworthy  Books  in  Industrial 
Relations  and  Labor  Economics,  1992." 

The  Economics  of  Private  Pensions:   The  Industrial  Relations 
Section  at  Princeton  University,  "Outstanding  Books  in 
Industrial  Relations  and  Labor  Economics,  1983," 

The  Future  of  Social  Security:   The  Library  Journal, 
"Outstanding  Business  Books  of  the  Year,  1977";  The 
Industrial  Relations  Section  at  Princeton  University, 
"Outstanding  Books  in  Industrial  Relations  and  Labor 
Economics,  1977"  and  "1970-1979";  The  Wright-Kulp  Book 
Awards  Committee,  University  of  Texas,  "Honorable  Mention, 
1979." 


Pensions  and  the  Economy:  Sources.  Uses,  and  Limitations  of 
Data.  Zvi  Bodie  and  Alicia  H.  Munnell,  eds.  (University  of 
Pennsylvania  Press  for  the  Pension  Research  Council,  1992) . 

Is  There  a  Shortfall  in  Public  Capital  Investment?  ed. 
(Federal  Reserve  Bank  of  Boston  Conference  Series  No.  34, 
1991) . 

Retirement  and  Public  Policy.  Proceedings  of  the  Second 
Annual  Conference  of  the  National  Academy  of  Social 
Insurance,  ed.  (Kendall-Hunt  Publishing,  1991). 

Massachusetts  in  the  1990s:  The  Role  of  State  Government. 
Alicia  H.  Munnell  and  Lynn  E.  Browne  with  others  (Federal 
Reserve  Bank  of  Boston,  Research  Report  No.  72,  November 
1990)  . 


Lessons  from  the  Income  Maintenance  Experiments ,  ed . 
(Federal  Reserve  Bank  of  Boston  Conference  Series  No.  30, 
1987) . 

The  Economics  of  Private  Pensions  (The  Brookings 
Institution,  1982) . 

Pensions  for  Public  Dnployees  (National  Planning 
Association,  1979)  . 

The  Future  of  Social  Security  (The  Brookings  Institution, 
1977). 
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BOOKS  (cont'd) 


Options  for  Fiscal  Structure  Reform  In  Massachusetts, 
co-author  (Federal  Reserve  Bank  of  Boston,  Jlesearch  Report 
No.  57,  March  1975) . 

The  Impact  of  Social  Security  on  Personal  Saving  (Ballinger 
Publishing  Co.,  1974). 


CHAPTERS  IN  BOOKS 


"Comment  on  Gordon  P.  Goodfellow  and  Sylvester  J.  Schipber, 
'Death  and  Taxes:  Can  We  Fund  for  Retirement  Between 
Them?,'"  The  Future  of  Pensions  in  the  United  States.  Ray 
Schmitt,  ed.  (University  of  Pennsylvania  Press  for  the 
Pension  Research  Council,  1993)  . 

"American  Lessons  for  Korean  Pensions,"  Proceedings  of  the 
Symposium  on  "Micro-Social  Issues  in  Korea,"  Korean-Pacific 
Program,  Graduate  School  of  International  Relations  and 
Pacific  Studies,  University  of  California  at  San  Diego,  June 
25-27,  1992,  Lawrence  B.  Krause  and  Funkoo  Park,  eds.  (Korea 
Development  Institute,  forthcoming  1993) . 

"What  Is  the  Impact  of  Pensions  on  Saving:  The  Need  for  Good 
Data,"  with  Frederick  O.  Vohn,  Pensions  and  the  Econonv: 
Sources.  Uses,  and  Limitations  of  Data.  Zvi  Bodie  and  Alicia 
H.  Munnell,  eds.  (University  of  Pennsylvania  Press  for  the 
Pension  Research  Council,  1992).  Also  available  as  Pension 
Research  Council,  Working  Paper  Series  No.  90-3  (1991),  and 
Federal  Reserve  Bank  of  Boston,  Working  Paper  Series  No.  91- 
5  (1991). 

"How  Does  Public  Infrastructure  Affect  Regional  Economic 
Performance?"  with  the  assistance  of  Leah  M.  Cook,  Is  There 
a  Shortfall  in  Public  Capital  Investment?  ; ' icia  H.  Munnell, 
ed.  (Federal  Reserve  Bank  of  Boston  Conferer.ce  Series  No. 
34,  1991) . 

"Does  a  Trend  Towards  Early  Retirement  Create  Any  Problems 
for  the  Economy?"  with  Gary  Burtless,  Retirement  and  Public 
Policy.  Proceedings  of  the  Second  Annual  Conference  of  the 
National  Academy  of  Social  Insurance,  Alicia  H.  Munnell,  ed . 
(Kendall-Hunt  Publishing,  1991). 

"Public  Pension  Surpluses  and  National  Saving:  Foreign 
Experiences,"  with  C.  Nicole  Ernsberger,  Social  Security's 
Looming  Surpluses:  Prospects  and  Implications  (American 
Enterprise  Institute,  1990) . 
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CHAPTERS  IN  BOOKS  (cont'd) 


"Financing  Capital  Expenditures  in  Massachusetts,"  with  Leah 
M.  Cook,  Massachusetts  in  the  1990s:  The  Role  of  State 
Government  (Federal  Reserve  Bank  of  Boston  Research  Report 
No.  72,  November  1990). 
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KESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  IKAMATO 
FROM  DWIGHT  P.  ROBINSON 

Q.l.  Mr.  Robinson,  can  you  give  specific  examples  of  how  your  ex- 

§erience  at  GNMA  prepared  you  tor  the  position  of  HUD  Deputy 
ecretary? 
A.1.  While  my  Ginnie  Mae  experience  has  been  very  important,  it 
is  only  a  part  of  my  experience  which  has  prepared  me  for  this  re- 
sponsibility. Over  my  entire  career,  I've  been  involved  in  housing 
and  community  development  work.  Specifically,  my  experience  witn 
the  Michigan  State  Housing  Finance  Agency  gave  me  the  program 
oversight  and  administrative  skills  useful  to  this  responsibility.  In 
ad(^tion,  my  role  with  the  Federal  Home  Loan  Mortgage  Corpora- 
tion (Freddie  Mac)  sharpened  my  managerial  skills  and  expanded 
my  policymaking  skills  as  I  engaged  in  new  product  development 
activity  in  a  large  organization. 

At  Ginnie  Mae,  one  of  my  major  accomplishments  was  imple- 
menting a  Business  Process  Redesign  (BPR)  which  focused  on  im- 
proving management  weaknesses,  Dusiness  risk  assessment  and 
customer  service.  The  BPR  has  resulted  in  more  than  40  business 
process  changes,  a  complete  reorganization  of  the  agency,  and  an 
integration  of  information  systems. 

The  above  experiences,  combined  with  over  10  months  as  Acting 
Deputy  Secretary,  have  given  me  fundamental  insights  on  the  oper- 
ations of  the  Department  and  solid  credentials  for  this  position. 

Qu2.  I  applaud  your  ambition  to  "transform  not  only  the  programs 
and  policies  of  the  Department,  but  also  what  may  be  more  impor- 
tant, improving  the  operation  and  management  of  the  Depart- 
ment." How  do  you  plan  to  achieve  this  goal  with  less  money  and 
less  personnel? 

A^.  I  believe  that  significant  progress  has  been  made  in  the  intro- 
duction and  consistent  application  of  disciplined  mancigement  tools. 
In  the  past  30  months,  HUD  has  undertaken  a  decisive  and  orga- 
nized process  of  evaluating  and  correcting  systemic  problems  that 
have  hampered  the  ability  of  the  Department  to  be  responsive  to 
customer  needs.  This  process  includes  development  of  a  Strategic 
Performance  System,  improvements  in  business  processes,  and  de- 
velopment of  workforce  training  and  human  resources  management 
tools. 

We  have  made  substantial  progress  in  developing  a  Strategic 
Performance  System  (SPS)  which  supports  HUD's  changing  role 
and  mission.  Comprehensive  management  planning  is  key  to  the 
SPS  and  requires  the  development  of  management  plans,  the  incor- 
poration of  management  controls,  the  oversight  of  the  Management 
Committee,  and  performance  reporting  and  accountability.  The 
Management  Committee,  during  the  past  year,  has  made  decisions 
based  on  a  set  of  cross-functional  priorities.  For  example,  a  depart- 
mental grants  management  system  was  approved  and  development 
of  that  system  is  underway. 

Significant  progress  has  been  made  in  improving  HUD's  manage- 
ment systems,  which  has  resulted  in  demonstrated  improvements 
in  performance.  For  example,  in  FHA,  revised  practices  resulted  in 
a  clean  audit  opinion,  for  the  first  time,  by  the  IG  based  on  the 
opinion  of  Price  Waterhouse.  The  Office  of  Housing  has  developed 
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a  Single  Family  Processing  Center  in  Denver,  which  takes  advan- 
tage of  economies  of  scale  by  performing  mortgage  insurance  en- 
dorsement processing  of  single-family  loans  for  up  to  17  field  of- 
fices. The  Office  of  Administration  completed  a  BPR  and  has  estab- 
lished three  administrative  service  centers  which  provide  the  full 
range  of  services  for  the  whole  Department.  Also,  a  Department- 
wide  Business  Process  Redesign  (BPR)  program  has  been  imple- 
mented, to  improve  the  processes  and  techniques  used  in  doing 
HUD's  business. 

Human  resource  management  tools  have  been  developed  to  pro- 
vide staffing  resources  to  priority  areas,  while  meeting  or  exceeding 
overall  Departmental  staffing  goals. 

The  Office  of  Departmental  Equal  Employment  Opportunity  has 
been  reorganized  and  has  established  new  requirements  for  the  De- 
partment. 

Over  the  next  15  months,  my  priority  is  to  continue  to  refine  sev- 
eral initiatives  that  are  underway.  The  field  reorganization  will 
proceed  to  establish  HUD  field  offices  as  enabling  agents  for  our 
customers.  We  are  in  the  process  of  developing  a  place-based  ap- 
proach to  service  delivery,  which  will  allow  streamlined  programs 
to  be  effectively  administered  to  reflect  local  needs  and  priorities. 
A  Model  Office(s)  is  under  development,  to  serve  as  a  demonstra- 
tion for  subsequent  implementation  across  the  country. 

Strategic  performance  planning,  which  links  key  policy  making, 
budget,  and  management  processes,  will  continue  to  advance  the 
many  initiatives  that  have  already  been  undertaken  as  part  of  a  co- 
herent unified  approach  to  achieving  the  Department's  mission. 
The  strategic  performance  planning  process  will  enable  HUD  to 
better  manage  its  resources  and  processes,  and  to  achieve  a  greater 
level  of  service  to  its  constituencies. 

The  Management  Committee,  which  I  chair,  meets  bi-weekly  and 
serves  as  a  forum  for  integrated,  top-management  attention  to 
cross-cutting  operational  items.  Standing  agenda  items  now  include 
operational  management,  completion  of  the  Field  reorganization, 
performance  management,  technical  investments,  and  management 
of  HUD  staff  resources. 

Efforts  underway  at  the  Department  during  Secretary  Cisneros' 
administration,  which  have  intensified  over  the  past  12  months, 
represent  a  dramatic  cultural  change  for  the  Department.  Not  only 
in  terms  of  program  changes  and  consolidation,  BPR's,  and  tech- 
nical improvements,  but  also  in  terms  of  the  behavior  £ind  account- 
ability of  HUD  and  its  staff.  This  is  a  fundamental-cultural  change, 
led  by  the  reinvention  ideas,  as  to  the  basic  roles  and  responsibil- 
ities of  Government.  This  is  a  change  which  is  of  particular  con- 
sequence to  HUD. 

Several  results  will  demonstrate  progression  the  issues  outlined 
earlier: 

•  We  will  be  able  to  measure  outcomes  and  im.provements  based  on 
clearly  defined  goals  and  objectives. 

•  We  will  have  solidified  decisionmaking  processes  so  that  they  are 
more  cooperative  and  cross-cutting. 

•  We  will  begin  to  have  demonstrated  value-added  relations  with 
customers. 
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•  We  will  have  established  a  new  structure  that  facilitates  cross- 
cutting  operations  and  creates  efficiencies. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  DWIGHT  P.  ROBINSON 

Q.l.  What  do  your  consider  your  most  important  accomplishments 
during  your  tenure  as  President  of  Ginnie  Mae? 
A.1.  In  response  to  President  Clinton's  National  Performance  Re- 
view of  the  Federal  Grovemment  and  Secretary  Cisneros*  Reinven- 
tion Blueprint  for  a  new  HUD,  I  launched  a  Business  Process  Rede- 
sign (BPR)  initiative  in  January  1994.  The  BPR  initiative  par- 
alleled the  long-range  objective  of  the  President  and  the  Secretary 
which  was  to  develop  a  strategy  that  would  make  Government  op- 
erate work  better  and  cost  less  by  emphasizing  service  and  quality 
for  the  American  people. 

The  BPR's  initial  obiectives  were:  (1)  to  perform  a  value/risk 
analysis  of  Ginnie  Mae  s  business  processes;  (2)  to  redesign  proc- 
esses to  improve  effectiveness  and  efficiency;  (3)  reorganize  Ginnie 
Mae's  structure  to  carry  out  the  redesigned  processes;  and  (4)  to  re- 
develop and  integrate  Ginnie  Mae  systems. 

A  mission  statement  was  developed  identifying  critical  success 
factors  and  performance  measures  for  Ginnie  Mae.  From  these  ef- 
forts approximately  40  Opportunities  for  Improvement  were  identi- 
fied which  served  to  streamline  Ginnie  Mae's  business  processes 
and  in  some  cases  mitigate  Ginnie  Mae's  risk  exposure. 

The  staff  structure  was  reorganized  in  response  to  customer  serv- 
ice needs  by  flattening  the  organization  and  empowering  the  em- 
ployee. 

Approximately  60  percent  of  the  Opportunities  for  Improvement 
have  been  completed,  including: 

•  The  adoption  of  Master  A^eements,  which  reduced  the  number 
of  pool  submission  forms  from  eight  to  three  and  requires  only 
one  signature,  saving  over  180,000  sheets  of  paper  and  approxi- 
mately 400,000  signatures. 

•  The  creation  of  a  new  Ginnie  Mae  adjustable  rate  mortgage  pool 
type  expands  Ginnie  Mae's  product  line. 

•  The  reduction  in  the  pool  processing  time  for  multiple  issuer 
pools  from  8  business  days  to  5  business  days  provides  issuers 
with  more  time  to  prepare  loans  for  securitization. 

•  The  establishment  of  a  New  Pool  Issuance  Help  Desk  provides 
assistance  to  issuers  that  have  pool  documentation  errors  and 
eliminates  costly  pool  rejections. 

•  The  daily  availability  of  Ginnie  Mae  weighted  averaged  data. 

•  The  launching  of  an  Immediate  Pool  Issuance  and  Transfer  Pilot 
Program  eliminates  the  complexity  of  pool  transfers. 

The  BPR  helped  demonstrate  Ginnie  Mae's  commitment  to  excel- 
lence through  customer  service.  The  benefits  of  improving  the  sec- 
ondary market  through  customer  service  reduce  the  time  to  securi- 
tize  whole  loans  in  the  secondary  market  and  this  creates  a  savings 
that  may  be  passed  through  to  the  American  home  buyer. 

My  other  maior  accomplishment  was  the  development  and  imple- 
mentation of  the  Ginnie  Mae  Multiclass  Securities  Program.  De- 
spite the  worst  market  conditions  possible,  we  were  able  to  launch 
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this  program,  which  not  only  provides  Ginnie  Mae  with  a  full  com- 
plement of  secondary  market  tools,  but  also,  I'm  proud  to  say,  dem- 
onstrates that  Grovernment  can  participate  effectively  in  highly 
technical  and  technology-laden  business,  for  the  benefit  of  the 
American  people. 

In  May  1994,  Ginnie  Mae  commenced  operation  of  its  Multiclass 
Securities  Program  by  introducing  its  capacity  to  repackage  prin- 
cipal and  interest  cash  flow  from  its  Ginnie  Mae  Mortgage-Backed 
Securities  (MBS)  Program  into  Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  security  classes  or  tranches  created  to  respond  to 
specific  investor  needs.  The  quick  success  of  the  initial  stage  of  the 
program  led  to  the  full  participation  stage  in  September  1994. 
Since  the  program's  inception,  15  REMIC  deals  have  been  closed 
totalling  over  $4.6  billion  in  new  REMIC  securities. 

In  November  of  1994,  Ginnie  Mae  commenced  its  operation  of  its 
Platinum  Securities  Program  which  allows  the  combination  of 
smaller  less  liquid  pools  of  MBS  into  larger  Platinum  Certificates. 
Thus  far  232  pools  have  been  issued  totalling  over  $19.3  billion  in 
Platinum  Certificates. 

The  Ginnie  Mae  Multiclass  Securities  Program  will  tend  to  fur- 
ther lower  the  yields  on  Ginnie  Mae  MBS  which  should  be  accom- 
panied by  a  corresponding  increase  in  price  as  the  securities  are 
sold  into  the  Capital  Markets.  In  addition,  the  efficiencies  associ- 
ated with  the  introduction  of  the  Ginnie  Mae  Multiclass  Securities 
Program  immediately  generated  a  restructuring  of  several  private 
entities'  REMIC  prog^'ams  which  in  effect  transferred  significant 
economic  benefits  associated  with  the  usage  and  time  value  of 
money  from  the  shareholders  to  American  home  buyers. 

Q^.  For  approximately  the  last  year,  you  have  had  the  dual  role 
of  Ginnie  Mae  President  and  Acting  Deputy  Secretary.  What  has 
been  your  greatest  accomplishments  in  your  role  as  Acting  Deputy? 
A.2.  During  the  past  year,  I  have  focused  my  efforts  on  strengthen- 
ing and  enhancing  management  initiatives  begun  by  my  prede- 
cessor, Terry  Duvernay.  My  primary  goal  for  the  Department  has 
been  and  remains  to  strengthen  internal  processes,  operate  cross- 
functionally,  improve  systems,  ensure  that  the  Department  focuses 
on  key  priorities,  and  direct  resources  accordingly.  In  addition, 
working  through  the  Presidential  Management  Committee,  I  want 
to  ensure  that  HUD's  reinvention  benefits  from  the  experience  of 
other  Federal  agencies  in  their  similar  efforts.  Specifically,  I  have 
implemented  the  following  improvements: 

•  Refocused  the  Management  Committee  as  a  forum  for  integn'ated, 
top-management  attention  to  cross-cutting  operational  items. 
Standing  agenda  items  now  include  operational  management, 
completion  of  the  Field  reorganization,  and  management  of  HUD 
staff  resources. 

•  Established  tools  for  stewardship  of  HUD's  limited  resources  con- 
sistent with  Departmental  objectives,  including  an  employment 
freeze  and  a  Departmental  committee  to  ensure  integrated  con- 
sideration of  HUD-wide  needs  for  severely  limited  resources. 

•  Focused  the  coordination  and  development  of  the  Secretary's  Per- 
formance Report. 
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•  Ensured  that  the  FY  1995  Strategic  Plan  was  modified  to  keep 
pace  with  HUD  reinvention,  and  that  the  FY  1996  Plan  can  ac- 
commodate implementation  of  legislative  changes  to  HUD's  budg- 
et and  programs. 

•  Led  the  development  of  HUD's  Performance  Measures  for  sub- 
mission with  the  FY  1997  budget. 

•  Directed  focused  efforts  by  field  office  leadership  teams  on  work- 
ing as  "one  HUD,"  under  the  coordination  of  Secretary's  Rep- 
resentatives and  State/Area  Coordinators.  Ensured  adequate 
staffing  allocation  for  the  Field  Management  budget  account,  and 
provided  a  clear  focus  on  customer  service  and  outreach. 

•  Directed  high-priority  efforts  at  improved  customer  service.  In 
particular,  directed  the  development  and  dissemination  of  guid- 
ance for  Secretary's  Representatives  and  Coordinators  in  develop- 
ing detailed  Customer  Service  Plans  for  their  jurisdictions. 

•  Directed  the  establishment  of  local  Partnership  Councils,  involv- 
ing field  office  management,  labor  representatives,  and  employ- 
ees in  collaborative  efforts  to  solve  local  issues.  With  the  director 
of  the  new  Office  of  Departmental  Equal  Employment  Oppor- 
tunity, strengthened  HUD's  labor-management  partnership 
through  the  establishment  of  partnership  agreements  with  both 
unions  and  through  close  cooperation  with  management  and 
union  officials,  particularly  in  Reinvention  and  Reorganization 
activities.  Developed  HUD-wide  communication  strategies  for 
employee  education  on  implementation  of  the  Departmental 
Placement  and  Diversity  Plans. 

•  Ensured  effective  communications  with  the  Field  by:  initiating  a 
series  of  regular  conference  calls  with  Secretary's  Representa- 
tives; restructuring  the  Principal  Staff  meeting  to  allow  for  the 
participation  of  the  Secretary's  Representatives  by  phone;  and 
initiated  the  development  of  an  electronic  bulletin  board  for  Field 
Management  to  contain  key  policy  related  communications,  e.g., 
high  profile  speeches,  Congressional  testimony,  etc. 

Q.3^.  HUD  has  been  widely  criticized  for  its  management  sys- 
tems, and  internal  controls.  What  have  been  HUD's  greatest  ac- 
complishments on  the  management  side  in  this  Administration? 
Where  do  you  think  you  have  made  the  most  progress? 
A.3^.  I  believe  that  significant  progress  has  been  made  in  the  in- 
troduction and  consistent  application  of  disciplined  management 
tools.  In  the  past  30  months,  HUD  has  undertaken  a  decisive  and 
organized  process  of  evaluating  and  correcting  systemic  problems 
that  have  hampered  the  ability  of  the  Department  to  be  responsive 
to  customer  needs.  This  process  includes  development  of  a  Strategic 
Performance  System,  improvements  in  business  processes,  and  de- 
velopment of  workforce  training  and  human  resources  management 
tools. 

We  have  made  substantial  progress  in  developing  a  Strategic 
Performance  System  (SPS)  which  supports  HUD's  changing  role 
and  mission.  Comprehensive  management  planning  is  key  to  the 
SPS  and  requires  the  development  of  management  plans,  the  incor- 
poration of  management  controls,  the  oversight  of  the  Management 
Committee,  and  performance  reporting  and  accountability. 
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The  Management  Committee,  during  the  past  ^ear,  has  made  de- 
cisions basedf  on  a  set  of  cross-functional  priorities.  For  example,  a 
departmental  grants  management  system  was  approved  and  devel- 
opment of  that  system  is  underway. 

Significant  progress  has  been  made  in  improving  HUD's  manage- 
ment systems,  wnich  has  resulted  in  demonstrated  improvements 
in  performance.  For  example,  in  FHA,  revised  practices  resulted  in 
a  clean  audit  opinion,  for  the  first  time,  by  the  IG  based  on  the 
opinion  of  Price  Waterhouse.  The  Office  of  Housing  has  developed 
a  Single  Family  Processing  Center  in  Denver,  which  takes  advan- 
tage of  economies  of  scale  by  performing  mortgage  insurance  en- 
dorsement processing  of  single-family  loans  for  up  to  17  field  of- 
fices. The  Office  of  Administration  completed  a  BPR  and  has  estab- 
lished three  administrative  service  centers  which  provide  the  full 
range  of  services  for  the  whole  Department.  Also,  a  Department- 
wide  Business  Process  Redesign  (BPR)  program  has  been  imple- 
mented, to  improve  the  processes  and  techniques  used  in  doing 
HUD's  business. 

Human  resource  management  tools  have  been  developed  to  pro- 
vide staffing  resources  to  priority  areas,  while  meeting  or  exceeding 
overall  Departmental  staffing  goals. 

The  Office  of  Departmental  Equal  Employment  Opportunity  has 
been  reorganized  and  has  established  new  requirements  for  the  De- 
partment. 

Q.3.b.  What  are  the  top  management  improvement  priorities  for 
the  next  15  months? 

A.3.b.  Over  the  next  15  months,  my  priority  is  to  continue  to  re- 
fine several  initiatives  that  are  underway.  The  field  reorganization 
will  proceed  to  establish  HUD  field  offices  as  enabling  agents  for 
our  customers.  We  are  in  the  process  of  developing  a  place-based 
approach  to  service  delivery,  which  will  allow  streamlined  pro- 
grams to  be  effectively  administered  to  reflect  local  needs  and  pri- 
orities. A  Model  Office(s)  is  under  development,  to  serve  as  a  dem- 
onstration for  subsequent  implementation  across  the  country. 

Strategic  performance  planning,  which  links  key  policymaking, 
budget,  and  management  processes,  will  continue  to  advance  the 
many  initiatives  that  have  already  been  undertaken  as  part  of  a  co- 
herent unified  approach  to  achieving  the  Department's  mission. 
The  strategic  performance  planning  process  will  enable  HUD  to 
better  manage  its  resources  and  processes,  and  to  achieve  a  greater 
level  of  service  to  its  constituencies. 

The  Management  Committee,  which  I  chair,  meets  bi-weekly  and 
serves  as  a  forum  for  integrated,  top-management  attention  to 
cross-cutting  operational  items.  Standing  agenda  items  now  include 
operational  management,  completion  of  the  Field  reorganization, 
performance  management,  technical  investments,  and  management 
of  HUD  staff  resources. 

Q.3.C.  What  are  the  results  that  will  let  us  know  that  you  are 
making  progress  on  these  issues? 

A.3.C.  Efforts  underway  at  the  Department  during  Secretary 
Cisneros'  administration,  which  have  intensified  over  the  past  12 
months,  represent  a  dramatic  cultural  change  for  the  Department. 
Not  only  in  terms  of  program  changes  and  consolidation,  BPR's, 
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and  technical  improvements,  but  also  in  terms  of  the  behavior  and 
accountability  of  HUD  and  its  staff.  This  is  a  fundamental  cultural 
change,  led  by  the  reinvention  ideas,  as  to  the  basic  roles  and  re- 
sponsibilities of  Grovernment.  This  is  a  change  which  is  of  particu- 
lar consequence  to  HUD. 

Several  results  will  demonstrate  progress  on  the  issues  outlined 
earlier: 

•  We  will  be  able  to  measure  outcomes  and  improvements  based  on 
clearly  defined  goals  and  objectives. 

•  We  will  have  solidified  decisionmaking  processes  so  that  they  are 
more  cooperative  and  cross-cutting. 

•  We  will  b^n  to  have  demonstrated  value-added  relations  with 
customers. 

•  We  will  have  established  a  new  structure  that  facilitates  cross- 
cutting  operations  and  creates  efficiencies. 

Q.4.  How  will  the  appropriations  for  HUD  salaries  and  expenses 
in  1996  affect  your  ability  to  manage  the  Department?  Are  there 
adequate  resources  provided  in  appropriations  to  manage  your  cur- 
rent responsibilities  and  make  progress  on  some  of  the  fundamen- 
tal management  problems? 

A.4.  Departmental  streamlining,  including  reducing  staff  levels 
and  increasing  span  of  control  is  underway,  with  buyouts,  attrition 
and  a  hiring  freeze  utilized  to  reduce  staff  levels. 

Continuea  reductions  in  staffing  are  a  logical  consequence  of  pro- 
posed program  consolidation.  In  the  restructuring  of  the  HUD  pro- 
grams, a  key  consideration  is  the  availability  of  trained  staff  to  de- 
liver programs  and  carry  out  the  Department's  responsibilities.  Re- 
ductions will  be  phased  in,  with  an  eventual  staffing  level  of  about 
7,500  by  the  year  2000. 

The  transition  to  a  smaller  orgfinization  will  be  accomplished  in 
partnership  with  union  representatives.  It  will  be  managed 
through  redeployment  and  retraining  of  HUD  staff.  Several  tools 
have  been  developed  to  support  human  resource  management  and 
workforce  training. 

Based  on  current  information  regarding  HUD's  proposed  Salaries 
and  Expenses  (S&E)  budget,  I  am  cautiously  confident  that  we  can 
avoid  a  reduction-in-force  (RIF)  and  continue  to  downsize  in  a  log- 
ical and  effective  wav.  I  am  working  closely  with  Secretary  Cis- 
neros  and  Principal  Staff  to  analyze  and  coordinate  staffing  levels, 
workload  distribution,  field  office  realignment  and  technolo^  im- 
provements. Our  focus  will  continue  on  training  efforts,  specifically 
in  the  skills  necessary  to  meet  program  priorities  and  the  develop- 
ment of  improved  technical  systems. 

Q.6.  What  are  the  administrative  costs  of  transferring  the  Office 
of  Fair  Housing  to  the  Department  of  Justice?  What  is  your  view 
of  this  proposal  from  the  perspective  of  an  administrator? 
A.5.  As  you  know,  the  Department  and  the  Secretary  oppose  this 
proposal.  Transferring  HUD's  Title  VIII  authority  to  Justice  we  be- 
lieve to  be  inefficient.  Recreating  a  fair  housing  case  processing 
mechanism  at  Justice  would  increase,  rather  than  decrease  costs  to 
the  American  taxpayer.  At  this  point,  we  have  not  developed  spe- 
cific administrative  cost  estimates. 
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Q.6.  This  Committee  has  been  particularly  concerned  about  the 
troubles  in  HUD's  insured  multifamily  housing  inventory.  FHA  has 
reserved  $10  billion  against  $43  billion  in  insurance  and  the  De- 
partment is  proposing  changes  in  Section  8  which  will  force  de- 
faults on  billions  more.  The  Inspector  Greneral  (IG)  has  highlighted 
the  fact  that  HUD's  multifamily  housing  servicing  staff  is  ex- 
tremely over-burdened  with  a  workload  2-3  times  heavier  than 
State  agencies.  This  overworked  staff  exposes  the  Government  to 
greater  losses.  Is  HUD  allocating  more  resources  to  the  multifamily 
problem? 

A.6.  Staffing  for  multifamily  housing  management  is  a  Depart- 
mental priority.  Last  year,  the  Special  Workout  Assistance  Team 
(SWAT)  was  organized  to  assist  Field  Offices  in  developing  and  im- 
plementing action  plans  to  resolve  physical,  financial  and  owner- 
ship problems  on  troubled  multifamily  projects.  The  24  SWAT  team 
members  provide  a  concentrated  focus  of  skills  and  enforcement 
working  in  partnership  with  the  field  office  to  prevent  marginal  as- 
signmentydaim  payment  and  to  mitigate  loss  to  the  Government. 
Multifamily  Housing  in  the  field  offices  will  continue  to  transform 
its  organization  into  a  single  team  operating  under  a  matrix  man- 
agement process. 

In  FY  95,  more  than  50  percent  of  all  HUD  staff  resources  were 
allocated  to  the  Office  of  Housing.  We  are  attempting  to  work  with 
Housing,  particularly  Multifamily,  not  only  to  increase  the  num- 
bers and  reduce  ratios,  but  more  importantly,  to  provide  the  special 
skills  needed  to  do  this  highly  technical  work.  In  addition,  we  are 
analyzing  and  redefining  the  business  practices  to  determine  the 
most  effective  way  to  accomplish  this  work.  The  FY  96  S&E  budget 
for  multifamily  housing  will  continue  to  reflect  its  priority  status. 

Q.7.  With  the  recent  budget  cuts  and  calls  by  some  to  eliminate 
the  Department,  how  would  you  characterize  the  employees'  morale 
levels  at  HUD? 

A.7.  The  Department  recognizes  that,  in  too  many  cases,  morale 
has  suffered,  even  beyond  what  you  might  expect  during  a  season 
of  constant  and  consistent  change.  However,  I  am  personally  en- 
couraged by  the  incredible  resiliency  of  HUD  staff  that  I  have  spo- 
ken with  in  Headquarters  and  the  Field.  In  the  main,  the  staff  has 
demonstrated  an  ability  to  understand  the  need  for  change  and  has 
participated  in  helping  us  plan  for  change. 

During  these  uncertain  times,  the  Department  is  committed  to 
balancing  the  needs  of  the  organization  and  the  needs  of  employ- 
ees. HUD  people  are  central  to  all  the  Department  is  trying  to 
achieve.  HUD  is  committed  to  investing  in  the  flexibility  and  capac- 
ity of  HUD  employees  to  respond  to  whatever  the  future  holds 
while  continuing  to  serve  HUD's  customers.  In  planning,  announc- 
ing, and  implementing  change,  the  Department  will  continue  to  act 
with  respect  toward  employees,  safeguard  their  legal  and  nego- 
tiated rights,  and  promote  their  personal  efforts  to  take  charge  of 
their  work  and  their  careers.  HUD  is  working  in  partnership  with 
national  and  local  unions  in  these  efforts. 

Employees  in  most  locations  are  concerned  that  their  years  of 
dedicated  work  have  not  earned  them  credibility  in  the  eyes  of  Con- 
gress or  the  public;  anxious  about  the  possible  personal  impact  of 
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Departmental  streamlining,  downsizing,  or  elimination;  attentive  to 
our  priorities  and  Blueprmt  objectives,  although  sometimes  with 
skepticism,  realistic  about  the  fact  that  continuing  change  is  inevi- 
table; and  eager  to  get  some  firm  decisions  so  they  can  do  what 
makes  sense  with  their  lives. 

The  Department  recognizes  that  the  transformation  process  can 
be  personally  difficult  and  encourages  employees  to  use  this  period 
as  an  opportunity  to  take  charge  of  their  careers.  HUD  is  providing 
assistance  and  services  to  help  HUD  employees  to  do  so.  Depart- 
mental assistance  for  employees  includes  the  following: 

•  The  Employee  Assistance  Pro-am  offers  confidential  personal 
counseling  that  may  be  of  particular  help  during  times  of  stress. 

•  The  Career  Counseling  Program,  also  confidential,  offers  self-as- 
sessment tools,  career  information,  group  workshops,  and  con- 
fidential individual  services  to  employees  in  Headquarters  and 
Field  Offices. 

•  A  comprehensive  program  of  workshops  and  tools  for  employees 
is  near  completion.  It  will  incorporate  the  HUD  Training  Acad- 
emy's pilots  of  sofliware  tools,  workshops,  and  other  assistance. 
For  example,  practical  workshops  will  be  offered  to  help  all  em- 
ployees make  career  decisions  based  on  their  own  talents  and  in- 
terests and  develop  skills  and  tools  to  act  on  their  choices.  Over 
150  Headquarters  and  Field  staff  have  already  participated  in  pi- 
lots of  these  workshops  and  strongly  recommenaed  their  adoption 
as  part  of  the  Departmental  program. 

•  HUD  has  an  older  workforce  than  many  other  agencies  and  is 
therefore  increasing  its  pre-retirement  assistance  to  help  inter- 
ested employees  consider  this  option.  Informational  training  will 
be  offered  widelv  in  FY  1996.  In  addition,  HUD  has  piloted  a 
new  type  of  workshop  that  engages  employees  in  personal  plan- 
ning for  retirement;  based  on  very  positive  pilot  feedback,  this 
workshop  will  also  be  offered  on  a  departmental  basis  this  year. 

•  HUD  is  training  our  staff  in  multidisciplinary  skills  related  to 
their  professions;  these  stronger  programmatic  skills  which  will 
serve  employees  well  either  within  HUD  or  outside.  The  Depart- 
ment is  also  expanding  training  in  broad  areas  like  leadership 
and  customer  service  which  serve  both  HUD's  mission  and  broad- 
er individual  development. 

•  The  Department  is  actively  using  voluntary  relocations  as  a 
means  of  redeploy  staff  to  meet  critical  needs,  thus  valuing  em- 
ployees' personal  preferences  while  building  on  existing  staff  and 
skills  rather  than  increasing  HUD's  resource  base. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK 
FROM  DWIGHT  P.  ROBINSON 

Q.l.  As  HUD's  chief  operating  officer,  what  do  you  consider  to  be 
the  single  most  pressing  management  problem  the  Department  will 
face  in  the  coming  year? 

A.1.  Over  the  next  15  months,  my  priority  is  to  continue  to  refine 
several  initiatives  that  are  underway.  The  field  reorganization  will 
proceed  to  establish  HUD  field  offices  as  enabling  agents  for  our 
customers.  We  are  in  the  process  of  developing  a  place-based  ap- 
proach to  service  delivery,  which  will  allow  streamlined  programs 
to  be  effectively  administered  to  reflect  local  needs  and  priorities. 
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A  Model  Office(s)  is  under  development,  to  serve  as  a  demonstra- 
tion for  subsequent  implementation  across  the  country. 

Strategic  performance  planning,  which  links  key  policymaking, 
budget,  and  management  processes,  will  continue  to  advance  the 
many  initiatives  that  have  already  been  undertaken  as  part  of  a  co- 
herent unified  approach  to  achieving  the  Department's  mission. 
The  strategic  performance  planning  process  will  enable  HUD  to 
better  manage  its  resources  and  processes,  and  to  achieve  a  greater 
level  of  service  to  its  constituencies. 

The  Management  Committee,  which  I  chair,  meets  bi-weekly  and 
serves  as  a  forum  for  integrated,  top-management  attention  to 
cross-cutting  operational  items.  Standing  agenda  items  now  include 
operational  management,  completion  of  the  Field  reorganization, 
performance  management,  technical  investments,  and  management 
of  HUD  staff  resources. 

Efforts  underway  at  the  Department  during  Secretary  Cisneros' 
administration,  which  have  intensified  over  the  past  12  months, 
represent  a  dramatic  cultural  change  for  the  Department.  Not  only 
in  terms  of  program  changes  and  consolidation,  BPR's,  and  tech- 
nical improvements,  but  also  in  terms  of  the  behavior  and  account- 
ability of  HUD  and  its  staff.  This  is  a  fundamental  cultural  change, 
led  by  the  reinvention  ideas,  as  to  the  basic  roles  and  responsibil- 
ities of  Grovernment.  This  is  a  change  which  is  of  particular  con- 
sequence to  HUD. 

Several  results  will  demonstrate  progress  on  the  issues  outlined 
earlier: 

•  We  will  be  able  to  measure  outcomes  and  improvements  based  on 
clearly  defined  goals  and  objectives. 

•  We  will  have  solidified  decisionmaking  processes  so  that  they  are 
more  cooperative  and  cross-cutting. 

•  We  will  begin  to  have  demonstrated  value-added  relations  with 
customers. 

•  We  will  have  established  a  new  structure  that  facilitates  cross- 
cutting  operations  and  creates  efficiencies. 

Q.2.  HUD  has  proposed  to  reduce  its  staffing  levels  by  roughly  40 
percent  over  the  next  5  years.  How  will  the  Department  assure 
that  during  this  downsizing  it  will  retain  a  qualified  workforce  with 
the  capacity  to  carry  out  HUD's  extensive  housing  and  community 
development  mission? 

A.2.  Departmental  streamlining,  including  reducing  staff  levels 
and  increasing  span  of  control  is  underway,  with  buyouts,  attrition, 
and  a  hiring  freeze  utilized  to  reduce  staff  levels. 

Continued  reductions  in  staffing  are  a  logical  consequence  of  pro- 
posed program  consolidation.  In  the  restructuring  of  tne  HUD  pro- 
grams, a  key  consideration  is  the  availability  of  trained  staff  to  de- 
liver programs  and  carry  out  the  Department's  responsibilities.  Re- 
ductions will  be  phased  in,  with  an  eventual  staffing  level  of  about 
7,500  by  the  year  2000. 

The  transition  to  a  smaller  organization  will  be  accomplished  in 
partnership  with  union  representatives.  It  will  be  managed 
through  redeployment  and  retraining  of  HUD  staff.  Several  tools 
have  been  developed  to  support  human  resource  management  and 
workforce  training. 
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Based  on  current  information  regarding  HUD's  proposed  Salaries 
and  Expenses  (S&E)  budget,  I  am  cautiously  confident  that  we  can 
avoid  a  reduction-in -force  (RIF)  and  continue  to  downsize  in  a  log- 
ical and  effective  way.  I  am  working  closely  with  Secretary 
Cisneros  and  Principal  Staff  to  analyze  and  coordinate  staffing  lev- 
els, workload  distribution,  field  office  realignment  and  technology 
improvements.  Our  focus  will  continue  on  effort  in  training,  specifi- 
cally in  the  skills  necessary  to  meet  program  priorities  and  the  de- 
velopment of  improved  technical  systems. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  D'AMATO 
FROM  JOHN  A.  KNUBEL 

Q.l.  In  July  1994  the  National  Academy  of  Public  Administration 
(NAPA)  Issued  a  report  entitled  "HUD:  A  Long-Term  Agenda  for 
Effective  Performance."  This  report  contained  a  number  of  propos- 
als and  suggestions  for  improving  HUD's  financial  management 
and  human  resource  capabilities.  What  progress  has  the  Depart- 
ment made  in  implementing  the  proposals  put  forth  in  the  NAPA 
report?  What  further  improvements  do  you  plan  on  implementing 
after  your  nomination  has  been  confirmed? 

A.1.  HUD  has  and  will  continue  to  respond  positively  to  the  major- 
ity of  the  recommendations  contained  in  that  Report.  For  example, 
in  Chapter  Three  of  the  Report  (page  8),  NAPA  recommended  that 
HUD  "submit  to  0MB  [the  Office  of  Management  and  Budget]  and 
Congress  a  comprehensive  proposal  to  reorganize  HUD  'programs' 
and  ^oup  them  under  individual  'activities.'"  This  recommenda- 
tion is  reflected  in  Secretary  Cisneros'  "HUD  Reinvention:  From 
Blueprint  to  Action''  dated  March  1995,  as  were  several  other 
NAPA  recommendations,  such  as  the  Federal  Housing  Administra- 
tion becoming  a  Government  corporation,  "vouchering  out"  the  pub- 
lic housing  program,  and  consolidating  60  programs  into  8  and  ulti- 
mately 3  programs.  The  last  action  followed  NAPA's  comment  that 
there  was  a  need  to  "consolidate"  programs  which  had  gotten  too 
complex,  too  redundant,  and  too  difficult  to  manage.  What  follows 
is  a  detailed  analysis  of  the  relevant  recommendations  made  in  the 
Report  Summary. 

Chapter  Three  of  the  Report  Summary  deals  with  communities 
served.  In  response  to  the  recommendations  contained  in  that  chap- 
ter, the  Secretary  has  begun  a  "Place  Based"  Initiative.  This  initia- 
tive focuses  on  the  development  of  a  model  office,  and  a  partner- 
ship with  private  industry,  to  manage  downsizing,  and  coordinate 
delivery  of  services  to  communities.  (Jn  page  12  of  the  Report  Sum- 
mary are  five  recommendations.  The  first,  regarding  a  single  com- 
munity planning  mechanism,  is  in  process.  The  second,  to  elimi- 
nate requests  for  data,  is  being  addressed  in  the  Financial  Systems 
Integration  Plan.  The  third,  regarding  demonstrating  results,  has 
been  done.  The  remaining  two,  regarding  consolidation  of  data  calls 
and  drafting  amendments  to  the  HUD  Reform  Act,  are  under  con- 
sideration but  are  not  feasible  at  this  time,  given  resource  con- 
straints. 

Chapter  Five  of  the  Report  addresses  the  area  of  Management 
Systems  and  Initiatives.  The  Chapter  contains  many  specific  rec- 
ommendations. On  page  30,  there  are  five  recommendations.  The 
first,  on  definition  of  functions  and  responsibilities  of  comptroller 


151 

positions,  and  the  second,  to  complete  reinvention  of  the  Manage- 
ment Control  Program,  have  been  developed  and  implementation  is 
in  progress.  The  third,  financial  systems  development  and  integra- 
tion, and  the  fourth,  assessments  for  new  or  revised  program  and 
administrative  processes,  are  done  and  the  fifth,  regarding  assess- 
ment of  resource  requirements,  is  scheduled  to  be  addressed  in  the 
spring  of  1996.  Beginning  on  page  31  and  continuing  onto  page  32, 
there  are  another  seven  recommendations.  The  first,  chartering  the 
Management  Committee  to  assume  functions,  and  the  third,  hold- 
ing program  assistant  secretaries  accountable,  are  in  process.  The 
second,  to  prepare  guidance  for  the  Strategic  Performance  System, 
the  sixth,  to  develop  and  implement  a  HUD  enterprise  architec- 
ture, and  the  seventh,  to  formulate  a  strategy  for  investment  in 
HUD's  information  technology,  are  done.  The  fourth,  more  field  or- 
ganization involvement,  and  the  fifth,  regarding  an  assessment  of 
automation  technology  assistants  in  field  offices,  are  under  consid- 
eration but  cannot  be  undertaken  at  this  time  due  to  resource  con- 
straints. 

On  pages  34  and  35  are  another  five.  The  first,  to  continue  ef- 
forts regarding  resource  management  processes,  and  fifth,  to  assess 
current  workload  indicators,  are  in  process;  the  second,  on  manage- 
ment assessment,  and  the  third,  on  inventories  of  functions  and  ac- 
tivities, are  planned  for  the  spring  of  1996  and  the  fourth,  regard- 
ing whether  contract  efforts  would  be  more  cost  effective  than  in- 
house  employees,  cannot  be  undertaken  at  this  time.  The  first  rec- 
ommendation on  page  38,  to  institute  a  continuing  program  to  se- 
cure an  ongoing  assessment  of  effectiveness  of  staff  communication 
within  HUD,  has  been  done  and  the  remaining  recommendations 
in  that  chapter,  while  excellent  ideas,  require  resources  expendi- 
tures which  are  not  available  at  this  time. 

HUD  intends  to  continue  to  follow  the  thrust  of  this  thoughtful 
Report.  Frequent  meetings  have  been  scheduled  with  the  NAPA 
Fellows  to  facilitate  this  process  and  followup. 

Elsewhere  in  the  Report  Summary,  it  is  recommended  that  pro- 
gram comptroller  positions  be  created,  systems  consolidated,  and 
longer  term  strategic  planning  be  systemized.  As  noted  above, 
these  are  among  my  primary  objectives. 

Q.2.  Mr.  Knubel,  in  your  testimony  you  mentioned  your  role  in 
helping  to  implement  the  Government  Performance  Results  Act 
and  the  National  Performance  Results  Act.  What  steps  has  HUD 
taken  to  comply  with  these  two  important  pieces  of  legislation? 
A.2.  The  Government  Management  Reform  Act  (referred  to  either 
as  the  NPR  Act  or  GMRA)  and  the  Government  Performance  and 
Results  Act  are  two  of  the  most  important  initiatives  of  this  Ad- 
ministration. 

HUD  has  made  tremendous  strides  toward  full  compliance  with 
the  Government  Performance  and  Results  Act,  ahead,  I  believe,  of 
most  Government  agencies.  Some  of  the  more  notable  accomplish- 
ments are  described  below.  One  of  the  major  shortcomings  of  HUD 
in  the  past  has  been  provision  of  required  information  in  both  a 
timely  and  accurate  manner.  It  is  my  intention  to  remedy  that  situ- 
ation. 
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The  consolidated  financial  statements  will  be  filed  within  the  al- 
lotted timeframe  and  every  effort  will  be  made  to  obtain  a  "quali- 
fied" clean  opinion  during  FY  1996.  One  segment  of  our  A-11  sub- 
mission for  FY  1997  is  "Quality  Management"  and  one  of  the  four 
major  goals/objectives  in  that  area  is  "Accurate  and  Timely  Infor- 
mation on  Budget  and  Programs."  This  is  both  a  Departmental  and 
personal  goal. 

At  the  beginning  of  the  National  Performance  Review,  there  was 
a  request  for  agencies  to  volunteer  for  pilot  programs  regarding 
various  management  problems  which  were  common  to  all  facets  of 
the  Federal  Government.  One  of  these  pilot  programs  was  the  Debt 
Collection  Performance  Agreement.  HUD  was  pleased  to  volunteer 
for  one  of  the  first  pilots  of  this  program  and  I  plan  to  oversee  its 
execution  as  discussed  below. 

Pilot  Program:  Debt  Collection  Performance  Agreement 

As  a  result  of  a  recommendation  made  by  the  National  Perform- 
ance Review,  and  as  an  initial  step  in  demonstrating  its  ability  to 
comply  with  the  Government  Performance  and  Results  Act,  HUD 
executed  a  Debt  Collection  Performance  Agreement  in  FY  1994. 
This  plan  afforded  HUD  the  opportunity  to:  (a)  establish  meaning- 
ful and  achievable  debt  collection  targets  for  significant  program 
areas;  (b)  identify  areas  where  the  agency  needs  administrative  as- 
sistance or  relief  from  the  Office  of  Management  and  Budget  to  ad- 
dress its  asset  management  initiatives,  such  as  asset  sales;  and  (c) 
be  held  accountable  for  the  specific  commitments  made  in  an  agree- 
ment with  the  Office  of  Management  and  Budget  (as  opposed  to  re- 
quiring compliance  and  assessing  performance  against  all  Govern- 
ment-wide debt  collection  tools). 

Part  of  the  Government  Performance  and  Results  Act's  intent  is 
to  provide  managerial  flexibility,  discretion,  and  authority  to  those 
agencies  that  show  initiative  in  improving  performance  and  assum- 
ing greater  accountability  for  their  actions.  In  addition,  the  Depart- 
ment saw  the  Debt  Collection  Performance  Agreement  as  a  way  to 
reflect  the  commitment  to  improve  its  debt  collection  results. 

In  implementing  its  FY  1994  plan,  the  Department  included  all 
programs  with  outstanding  receivable  balances  in  excess  of  $100 
million  as  of  September  30,  1993.  The  Department's  FY  1994  plan 
was  judged  to  be  "exemplar"  by  the  Office  of  Management  and 
Budget.  FY  1994  achievement  was  significant  as  the  Department 
collected  receivables  of  $2.2  billion,  which  represents  118  percent 
of  the  FY  1994  goal. 

Compliance  with  the  Government  Performance  and 
Results  Act 

Two  of  the  basic  requirements  of  the  Government  Performance 
and  Results  Act  are: 

•  Strategic  Plan 

•  Program  Plans 

Although  neither  is  required  by  law  until  FY  1999  (and  by  the 
Office  of  Management  and  Budget  in  FY  1998),  HUD  is  justifiably 
proud  of  the  fact  that  the  Office  of  Management  and  Budget  cited 
HUD  as  "in  the  vanguard"  of  agencies  striving  for  compliance  with 
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the  Government  Performance  and  Results  Act.  I  will  continue  this 
momentum. 

Strategic  Performance  System 

Beginning  in  FY  1994  HUD  developed  a  Strategic  Performance 
System  linking  program  goals/objectives,  performance  measure- 
ment, and  budget  and  human  resources.  This  system  includes  the 
Secretary's  Performance  Report,  which  is  maintained  on  a  Lotus 
Notes  framework,  for  limited  access  by  all  program  areas.  This  al- 
lows the  program  areas  to  provide  updates  on  the  status  of  the 
progress  toward  their  stated  goals/objectives.  A  quarterly  report  is 
prepared  for  the  Secretary  and  Senior  Management.  There  is  also 
a  monthly  Management  Committee  Report  which  brings  to  the  at- 
tention of  Senior  Management  issues  that  require  immediate  atten- 
tion in  order  to  meet  stated  goals/objectives.  It  also  contains  other 
information  which  help  our  management  to  do  their  job  in  a  more 
efficient  manner.  This  system  has  received  accolades  from  all  levels 
of  management  at  HUD  as  a  useful  management  tool. 

Other  Related  Initiatives 

Presidential  Performance  Agreements 

In  FY  1994  the  Secretary  and  President  Clinton  entered  into  a 
Presidential  Performance  Agreement.  The  Presidential  Perform- 
ance Agreement  set  forth  the  six  objectives  of  the  Secretary  for  his 
term  of  office.  This  document,  together  with  the  Secretary's  First 
Year  Priorities,  Program  Management  Plans  and  Management 
Control  Plans,  formed  the  first  Secretary's  Performance  Report,  A 
subsequent  Presidential  Performance  Agreement  is  being  developed 
for  FY  1996  and  is  drawn  from  the  current  Secretary's  Performance 
Report,  A-11  performance  measures,  and  other  documents. 

Secretary's  Performance  Reporting  Review 

In  April  1995,  the  Office  of  Management  and  Budget  requested 
that  HUD  develop  performance  measures  for  inclusion  with  the  FY 
1997  A-11  budget  submission.  HUD  was  one  of  the  first  agencies 
to  attempt  to  do  this  in  our  FY  1996  and  was  pleased  to  take  part 
in  this  exercise.  Negotiations  were  held  between  program  areas 
and  the  Office  of  Management  and  Budget,  with  the  Office  of  the 
Chief  Financial  Officer  as  a  facilitator.  The  final  product  contains 
meaningful,  measurable  outcomes,  with  specific  benchmarks.  These 
items  will  be  tied  into  our  Secretary's  Performance  Report  and  will 
become  an  integral  part  of  the  overall  planning  process. 

In  addition,  the  Grovernment  Management  Reform  Act  encour- 
ages franchising  and  we  are  investigating  such  an  initiative  for 
HUD  in  relocation. 

Finally,  we  are  working  with  the  Office  of  Management  and 
Budget  to  provide  audited  financial  statements  by  April — versus  to- 
day's level  of  August,  so  we  can  support  the  requirement  of  the 
Government  Management  Reform  Act  to  develop  Government-wide 
financial  statements  by  FY  1997. 

See  also  my  response  to  Senator  Sarbanes'  question  number  4 
above. 
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Q.3.  How  can  HUD  achieve  Its  financial  control  and  management 
goals  In  this  time  of  diminishing  Federal  resources? 
A,3.  Streamlining,  consolidating  and  "doing  more  with  less"  is 
today  a  pervasive  theme  at  HUD  as  well  as  throughout  the  Admin- 
istration. The  Secretary's  Reinvention  Blueprint  consolidates 
HUD's  multiple  programs  into  three,  reduces  personnel  by  over  30 
percent  in  5  years  and  establishes  a  "place  based,"  market  oriented 
customer  driven  programmatic  initiative. 

The  Chief  Financial  Officer's  Office  under  my  leadership  will 
have  as  its  top  priority  the  implementation  of  this  strategy  as  well 
as  the  implementation  of  the  Chief  Financial  Officer  Act  and  relat- 
ed legislation  executed  through  continuous  improvements  focussed 
in  four  areas: 

(A)  The  application  of  better  and  more  efficient  technology  and 
systems; 

(B)  Improvement  in  the  processes  governing  service  delivery; 

(C)  Better  application  of  our  human  resources  to  these  processes 
as  well  as  improving  personnel  training,  morale  and  professional- 
ism which,  over  time,  will  raise  the  general  levels  of  productivity 
and  finally; 

(D)  Better  coordination  between  our  business  processes,  as  well 
as  more  efficient  measurement  of  customer  needs.  We  will  pursue 
better  and  more  discriminatory  evaluation  of  what  constitutes  cus- 
tomer satisfaction  in  light  of  the  resources  expended. 

Specific  Programs 

Discussed  below  are  some  of  the  specific  programs  and  initiatives 
in  these  areas  that  we'll  be  creating  and  continuing  as  we  move  for- 
ward. 

(1)  Systems 

Coincidental  with  the  implementation  of  a  new  core  financial  ac- 
counting system,  we  will  consolidate  our  field  accounting  oper- 
ations from  10  to  2  or  3  locations.  We  will  then  be  able  to  realize 
the  efficiencies  from  overhead  reduction  as  well  as  work  specializa- 
tion. With  the  new  system,  customers  will  have  better  and  more  fo- 
cused financial  services  to  serve  their  needs. 

Accounting  responsibility  will  be  better  aligned  with  program 
management  responsibilities.  The  role  of  program  comptrollers  will 
be  enhanced. 

Concurrent  with  our  proposed  field  consolidation,  we  will  be  re- 
engineering  our  Headquarters  accounting  processes  next  year  and 
expect  improved  efficiencies  and  customer  service  levels  to  result. 

New  technology  and  more  integrated  financial  systems  are  being 
developed  and  implemented  {e.g.,  Public  and  Indian  Housing  Sec- 
tion 8,  and  Housing  Tenant  Rental  Assistance  Certification  System 
for  rental  assistance  programs)  which  will  improve  financial  man- 
agement and  our  ability  to  deliver  services.  Today's  multiple  sys- 
tems will  be  reduced  fi^om  approximately  25  to  5  by  the  end  of  FY 
1996. 
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(2)  Electronic  Data  Interchange 

The  Department  is  implementing  Electronic  Data  Interchanges 
wherever  feasible  to  minimize  paperwork,  decrease  staff  processing 
needs,  and  improve  customer  response  times. 

(3)  Financial  Controls 

One  of  the  primary  issues  facing  HUD  during  this  Administra- 
tion has  been  the  systemic  problems  in  the  data  systems  and  inter- 
nal controls  of  the  Department.  Strong  leadership  is  necessary  to 
resolve  these  deficiencies  and  is  critical  to  improving  financial  man- 
agement of  HUD's  programs  and  the  delivery  of  services  to  our  cus- 
tomers. With  primary  responsibility  for  the  financial  systems  inte- 
gration efforts,  the  Cfhief  Financial  Officer  is  able  to  manage  finan- 
cial systems  project  activities,  including  the  allocation  of  resources 
and  funds  to  projects. 

HUD's  internal  control  environment  remains  one  of  its  major  sys- 
tems and  management  problems.  With  the  introduction  of  "Bal- 
anced Management"  and  the  subsequent  inclusion  of  Management 
Control  Plans  in  the  Secretary's  Performance  Report,  we  have  been 
able  to  establish  and  monitor  specific,  risk-based  performance  goals 
by  identifying  significant  internal  control  exposures  and  applying 
staff  resources.  As  of  the  end  of  the  Third  Quarter,  approximately 
half  of  the  48  set  goals  (20)  have  been  met  and  another  18  are  on 
target  for  completion  by  the  end  of  FY  1995. 

(4)  Human  Resources  Productivity 

In  order  to  improve  the  capabilities  and  productivity  of  our  em- 
ployees, specific  efforts  have  been  taken  to  strengthen  financial 
management  training  programs  and  get  our  employees  to  take  ad- 
vantage of  them  through  the  development  of  Individual  Develop- 
ment Plans  and  the  development  of  succession  plans.  This  organi- 
zational assessment  will  be  interactive  so  that  input  may  be  made 
at  all  management  levels  of  employment. 

(5)  Strategic  Consolidation 

Consolidation  of  m^or  programs,  begun  early  in  the  Administra- 
tion, continues.  Bv  FY  1997  we  plan  to  have  six  maior  program 
area  funds,  as  well  as  consolidated  support  functions,  which  will  re- 
duce personnel  requirements.  This  cannot,  however,  be  imple- 
mented without  Concessional  action.  Current  proposed  legislation 
proposes  this  consolidation.  As  we  consolidate  and  devolve  pro- 
grams, opportunities  will  present  themselves  to  reduce  the  current 
program  complexities  and  associated  staff  needed  to  manage  them. 

(6)  Performance  Measurement 

HUD  has  taken  the  lead  with  the  implementation  of  the  Govern- 
ment Performance  and  Results  Act,  including  a  Departmental  Stra- 
tegic Plan  and  the  Secretary's  Performance  Report  which  reflects 
specific  goals  set  by  program  areas  within  HUD.  These  goals  will 
continue  to  be  monitored  on  a  periodic  basis  and  reported  to  the 
Secretary  quarterly.  The  strategic  plan  integrates  implementation 
of  the  Government  Performance  and  Results  Act  with  budget  proc- 
esses and  streamlines  current  work  processes.  Here  also,  some  par- 
ticipation by  Congress  is  needed  if  achievement  is  to  occur. 
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If  the  Government  Performance  and  Results  Act  terminology  and 
performance  measures  are  not  fully  used  by  authorizing  and  appro- 
priations committees,  the  Government  Performance  and  Results 
Act  will  never  be  fully  linked  to  budget  formulation  and  execution. 
The  Government  Performance  and  Results  Act  would  then  lose 
much  of  its  effect  and  value.  Integral  implementation  of  perform- 
ance measurement  systems  will  ensure  maximum  staff  effective- 
ness in  achieving  results  and  focusing  on  those  programs,  activi- 
ties, or  locations  which  fail  to  produce  efficient  outcomes  in  light 
of  the  money  spent  to  support  them. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  JOHN  A  KNUBEL 

Q.l.  HUD's  management  systems  and  financial  controls  have  been 
widely  criticized  by  the  General  Accounting  Office  and  the  Inspec- 
tor General.  What  are  your  top  priorities  in  this  area?  How  many 
systems  does  the  Department  currently  manage?  What  progress 
has  been  made  toward  getting  these  systems  to  communicate  with 
each  other?  Are  financial  and  program  systems  integrated? 
A.1.  This  question  is  comprised  of  four  parts:  (a)  top  priorities;  (b) 
number  of  current  systems;  (c)  progress  made  toward  integration; 
and  (d)  integration  of  financial  and  program  systems. 

A.1^.  My  top  priorities  are  management  controls  and  improved 
system  planning  and  integration.  Management  controls  and  sys- 
tems are  directly  related.  The  latter  is  the  foundation  of  the 
former. 

Although  good  management  controls  depend  on  having  good  sys- 
tems, good  controls  go  oeyond  systems  into  the  area  of  (a)  having 
adequate  and  sound  procedures  as  well  as  a  management  culture, 
supportive  of  good  controls,  in  which  managers  are  held  account- 
able for  implementing  those  procedures  and  monitoring — via  au- 
dits, etc. — to  ensure  results.  We  are,  and  will  be,  continually  work- 
ing on  these  aspects  of  creating  and  monitoring  adequate  manage- 
ment controls.  Two  more  specific  initiatives  I  nave  started  in  the 
management  control  area  are  (a)  working  to  more  clearly  define  the 
point  of  reservation  obligation  (see  also  the  answer  to  the  next 
question)  and  (b)  prioritizing  our  management  of  audit  findings. 
A.l.b.  In  1994,  the  Department  reported  operating  104  financial  or 
mixed  systems,  as  defined  by  the  Office  of  Management  and  Budg- 
et. Currently  the  Department  is  operating  88  systems  which  have 
been  identified  as  either  financial  or  mixed  systems.  Our  goal  is  to 
reduce  this  number  to  five  integrated  systems.  We  currently  have 
program  modifications  in  place  that  will  make  this  a  reality.  They 
are  described  below. 

The  Department  first  developed  a  Financial  Systems  Integration 
Plan  in  November  1991  to  integrate  its  program  and  financial  sys- 
tems. The  Financial  Systems  Integration  Plan  was  revised  in  Au- 
gust 1993  and  placed  responsibility  for  the  development  of  program 
systems  with  program  offices  to  meet  their  individual  program 
needs.  Their  program  systems  must,  however,  be  integrated  with 
the  financial  system  in  accordance  with  Departmental  and  Govern- 
ment-wide standards.  In  December  1993,  the  Department  first  is- 
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sued  its  Financial  Systems  Integration  Standards  to  provide  this 
framework  for  integration. 

I  intend  to  continue  the  implementation  of  the  Department's 
Central  Accounting  and  Program  System  as  the  highest  system  pri- 
ority. This  system  combines  centralized  accounting  with  decentral- 
ized management  responsibility.  It  puts  management  responsibility 
where  it  belongs:  with  Program  Assistant  Secretaries.  The  system 
will  also  serve  as  the  "spine"  of  the  integrated  financial  manage- 
ment system  to  process  and  record  the  Department's  financial  ac- 
tivities. 

These  projects  are  managed  by  the  program  offices  and  will  be 
integrated  into  the  agency  accounting  system.  The  five  other 
projects  are  Housing's  Tenant  Rental  Assistance  Certification  Sys- 
tem to  support  the  proiect-based  Section  8  programs  (in  both  Hous- 
ing and  Public  and  Indian  Housing),  the  Consolidated  Grants  Man- 
agement System,  the  Federal  Housing  Administration  Mortgage  In- 
surance System,  the  Public  and  Indian  Housing  Integrated  Busi- 
ness System,  and  the  Departmental  budget  system.  Their  timely, 
and  cost  effective,  implementation  is  my  top  priority. 

A  second  general  system  related  priority  is  to  prioritize  the  sev- 
eral financial  systems  development  projects  begun  in  the  program 
areas  in  response  to  claims  of  material  weaknesses  (e.g.,  Tenant 
Rental  Assistance  Certification  System)  on  the  basis  of  the  severity 
of  the  problems  they  treat  and  integrate  them  with  the  Depart- 
ment's integrated  financial  management  general  ledger  or  spine 
svstem.  Financial  and  program  systems  are  already  integrated  in 
tne  Public  and  Indian  Housing  Section  8  Programs  and  referred  to 
as  HUDCAPS.  During  FY  1996,  all  Public  and  Indian  Housing  pro- 
gram and  accounting  data  currently  not  part  of  the  various  non -in- 
tegrated systems  into  the  Department's  system  will  be  converted 
into  HUDCAPS  primarily  for  use  by  the  program  offices  in  the 
field.  We  hope  to  follow  this  model  and  bring  all  the  other  major 
programs  and  their  development  projects  into  HUDCAPS  in  the 
next  2  years. 

We  have  also  recently  created  a  team,  under  the  leadership  of 
our  Public  and  Indian  Housing  Comptroller,  who  implemented  the 
Section  8  Public  and  Indian  Housing  Tenant  Rental  Assistance 
Certification  System,  that  will  focus  on  the  conversion  of  the 
Central  Accounting  and  Program  System  "spine"  system. 

My  third  priority  is  to  establish  the  link  between  the  Govern- 
ment Performance  and  Results  Act  and  systems.  Emphasis  will 
shifl  from  process  to  outcomes  and  output  measures  and  HUD  will 
be  re-oriented  as  we  streamline.  This  link  will  allow  better  man- 
agement planning  and  increased  accuracy  in  budget  planning. 

The  Department  continues  to  make  significant  progress  in  the 
implementation  of  its  financial  management  systems  modernization 
program.  In  FY  1995,  HUD  completed  its  nationwide  roll-out  of  the 
tenant-based  Section  8  System.  This  system  is  totally  integrated 
with  the  agency  accounting  system.  In  addition,  the  agency  ac- 
counting system  was  implemented  to  process  the  Department's  ad- 
ministrative accounting  activities.  Over  the  next  2  years,  the  De- 
partment will  integrate  the  new  program  systems  with  the  agency 
accounting  "spine"  system  to  create  a  fully  integrated  general  ledg- 
er system. 
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A.I.C.  Rather  than  building  random  system  interfaces  between  old 
systems,  which  would  be  costly  and  ultimately  inadequate,  we  will 
proceed  with  the  implementation  of  our  system  integration  plan  as 
described  above  that  will  result  in  five  interactive  systems. 
A.l.d.  Our  program  and  financial  systems  will  be  integrated  to  the 
extent  it  makes  sense,  consistent  with  the  use  of  "state-of-the-art" 
technology  and  cost  effectiveness.  After  that,  we  will  be  continu- 
ously striving  to  look  for  other  opportunities  to  sensibly  integrate 
our  systems  but  I  suspect  we  will  have  reached  our  limit  of  consoli- 
dation at  five. 

Q.2.  What  is  the  quality  of  the  systems  supporting  the  Section  8 
program?  Several  years  back.  HUD  changed  its  estimate  [of]  its 
contract  renewal  needs  by  ^1  billion  more  than  originally  re- 
quested— the  night  before  the  VA-HUD  Appropriations  Subcommit- 
tee marked  up  its  bill.  HUD  has  since  invested  much  time  and  en- 
ergy into  CFS/TRACS  system.  What  is  the  Department's  level  of 
confidence  in  the  CFS/TRACS  system? 

A.2.  The  Department  has  made  strides  in  developing  financial 
management  systems  that  support  the  Section  8  programs.  In  Au- 
gust 1993  the  Department  separated  the  CFS/Tenant  Rental  As- 
sistance Certification  System  into  two  such  projects,  the  Tenant 
Rental  Assistance  Certification  System  project  for  the  project-based 
progprams  (in  Housing)  and  the  Public  and  Indian  Housing  Section 
8  System  for  the  tenant-based  programs.  Tenant  Rental  Assistance 
Certification  System  has  been  rolled  out  to  all  field  offices  to  sup- 
port the  collection  of  tenant  and  contract  data.  The  Offices  of  Hous- 
ing, the  Chief  Financial  Officer  and  Administration  devoted  the 
necessary  resources  to  clean-up  data  problems  to  improve  the  accu- 
racy of  the  budget  forecasts.  Tne  Office  of  the  Chief  Financial  Offi- 
cer is  also  working  with  Administration  to  ensure  budget  accuracy 
and  outlay  estimates  based  on  past  experiences  and  make  system 
changes  to  improve  these  estimates. 

Last  year.  Public  and  Indian  Housing  completed  the  nationwide 
roll-out  of  its  Section  8  System.  Public  and  Indian  Housing  and  the 
Chief  Financial  Officer's  Office  worked  together  to  clean-up  data 
discrepancies  to  help  improve  the  accuracy  of  the  contract  data.  In 
both  instances,  the  project-based  and  the  tenant-based  systems,  the 
improved  quality  of  Section  8  data  will  enable  the  Department  to 
produce  more  accurate,  reliable,  and  timely  budget  forecasts.  The 
Department  can  now  accurately  identify  the  number  of  Public  and 
Indian  Housing  Section  8  contracts  scheduled  for  renewal,  the 
number  of  units  supported,  tenant  characteristics,  and  unit  costs  to 
provide  a  more  solid  base  on  which  to  develop  its  budget.  With  this 
improved  data  quality  and  processes  to  continually  improve  the 
current  system,  we  do  not  anticipate  a  recurrence  of  any  last 
minute  major  modifications  to  budget  estimates. 

Q.3.  At  a  hearing  on  HUD  management  issues  last  Congress,  Sec- 
retary Cisneros  was  asked  to  give  HUD's  management  a  rating  on 
a  scale  of  1  to  10.  How  do  the  financial  systems  and  financial  man- 
agement system  compare  with  the  systems  that  you  have  encoun- 
tered during  other  stages  in  your  career? 

A.3.  Compared  with  the  systems  I  have  encountered  in  the  private 
sector,  and  using  that  same  scale  of  1  to  10,  I  would  rate  us  cur- 
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rently  at  a  4.  In  the  testimony  to  which  this  question  refers,  the 
Secretary  ranked  HUD  at  a  3,  "because  of  the  continuing  problem 
of  systems"  and  "the  inadequacy  of  resources."  Although  those  fac- 
tors continue  to  exist,  we  have  made  progress  and  my  personal  goa 
is  to  see  HUD  achieve  a  7  when  the  majority  of  the  work  currently 
under  the  management  of  the  Technology  Investment  Board  is 
completed  by  the  end  of  FY  1997,  including  Housing  Tenant  Renta- 
Assistance  Certification  Svstem,  Grants  Management  and  the  spine 
in  Central  Accounting  and  Program  System. 

The  financial  systems  at  HUD  must  continue  to  be  upgraded  and 
improved.  These  systems  are  not  sufficiently  integrated,  are  out- 
dated (generally  built  in  the  1970's  and  1980's),  and  contain  unnec- 
essary duplication.  Systems  of  this  type  do  not  have  the  flexibility 
to  meet  the  Department's  current  or  future  needs  efficiently  and 
will  not  adequately  support  the  Department's  Reinvention  Blue- 
print and  downsizing.  But  as  the  number  of  programs  is  reduced, 
this  will  make  the  systems  management  problem  more  manage- 
able. With  the  implementation  of  a  better  integrated  financial  man- 
agement system,  the  Department  will  be  able  to  better  support 
changes  in  the  business  of  the  new  HUD. 

In  FY  1992,  the  Chief  Financial  Officer's  Office  served  as  the  cat- 
alyst to  develop  a  multiyear,  Financial  Systems  Integration  Plan, 
approved  by  the  Office  of  Management  and  Budget,  and  has  pro- 
vided the  continuity  during  two  Administrations  to  build  inte- 
grated, well-planned  systems  that  link  our  various  program  finan- 
cial systems  through  the  Central  Accounting  and  Program  System 
(which  will  be  largely  completed  in  FY  1997  and  will  significantly 
reduce  the  number  of  systems  at  HUD).  Once  this  full  Financial 
Systems  Integration  Plan  is  completed  (estimated  completion:  FY 
1999),  HUD  can  then  more  rapidly  upgrade  to  better,  faster  tech- 
nology as  it  is  introduced  in  the  years  ahead — and  be  more  abreast 
of  what  is  done  in  the  private  sector.  Still,  the  funding  and  life- 
cycle  of  HUD's  systems  tends  to  put  Federal  agencies  behind  in  the 
latest  technology  with  systems  staying  in  place  around  twice  as 
long  as  the  private  sector  before  being  upgraded  or  replaced.  This 
is  largely  because  the  private  sector  is  more  willing  to  invest  in 
systems  than  Government  but  also  due  to  other  factors. 

However,  I  would  emphasize  it  is  not  cost  effective  to  be  on  the 
'^bleeding  edge"  of  technology  so  each  case  must  be  evaluated  on  a 
case-by-case  basis  in  light  of  the  business  need  and  available  re- 
sources. 

The  financial  systems  at  HUD  have  grown  with  its  programs 
piecemeal  over  the  years  preceding  the  Cnief  Financial  Officer  Act 
of  1990  and  much  should  be  done  even  after  completion  of  the  cur- 
rent Financial  Systems  Integration  Plan.  For  example,  there  is  no 
"cost  accounting"  system  that  captures  the  direct  and  indirect  costs 
associated  with  a  particular  program  delivery.  All  of  this  has 
meant  that  determining  how  well  HUD  is  performing,  managing  its 
programs,  and  forecasting  its  budget  have  been  very  labor  inten- 
sive and  inefficient  efforts,  often  using  older  systems  technology 
due  to  the  lack  of  a  Financial  Systems  Integration  Plan,  difficulties 
in  procurement  per  Federal  guidelines,  and  short  funding  systems 
efforts. 
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Q.4.  By  what  standardCs]  should  your  work  over  the  next  15 
months  be  judged?  What  outcomes  should  we  look  for  that  will  in- 
dicate progress? 

A.4.  I  have  developed  a  detailed  Chief  Financial  Officer  Manage- 
ment Plan  for  FY  1996,  some  of  which  will  carry  over  into  FY  1997, 
as  part  of  the  Government  Performance  and  Results  Act  effort  I 
will  be  leading  for  HUD,  Among  other  things,  it  includes  the  fol- 
lowing goals: 

(a)  Implement  the  "spine"  on  the  Central  Accounting  and  Pro- 
gram System  of  the  Financial  Systems  Integration  Plan,  that  is, 
the  collapse  of  some  30  odd  accounting  systems  into  1.  This  is  the 
integrated  core  accounting  system  (using  the  AMS/FFS  software 
package  off  GSA's  recommended  schedule).  This  project,  which  was 
started  in  the  late  FY  1992/early  FY  1993  timeframe,  is  entering 
its  most  critical  period — when  we  integrate  all  other  integrated 
Program/Mixed  Financial  systems  like  Public  and  Indian  Housing 
Section  8  and  Housing  Tenant  Rental  Assistance  Certification  Sys- 
tem into  the  new  accounting  system,  while  converting  all  other 
"program  accounting"  activities  in  the  FY  1996/1997  timeframe. 
Another  related  goal  in  this  area  is  to  ensure  that  HUDCAPS — as 
defined  in  question  1,  above — is  implemented  for  the  rest  of  HUD's 
maior  programs  within  this  time  period. 

(b)  Assist  HUD  leadership  in  the  crucial  "strategic  planning" 
process  to  implement  the  Secretary's  Blueprint  for  HUD  in  FY 
1996-2000  recently  sent  to  the  Hill  as  part  of  the  FY  1996  budget 
package. 

(c)  Conclude  the  basic  implementation  of  the  Government  Per- 
formance and  Results  Act,  including  linking  performance  measures, 
management  planning,  budget  and  Departmental  resources  insofar 
as  possible.  By  doing  this,  HUD  will  have  a  better  measure  of  the 
cost  effectiveness  of  program  objectives.  I  have  detailed  other  Gov- 
ernment Performance  and  Results  Act  progress  under  Senator 
D'Amato's  Question  Number  2  (attached). 

(d)  Link  the  budget  and  planning  processes  to  increase  accuracy 
in  budget  projections.  This  includes  working  with  the  Assistant 
Secretary  for  Administration  who  has  responsibility  for  the  budget 
preparation,  work  to  minimize  the  probability  of  a  recurrence  of 
Section  8  projection  inaccuracies,  better  outlay  forecasting  and 
cleaning  up  unexpended  balances  so  control  can  be  exercised  over 
program  funds. 

(e)  Improve  the  audit  management  process,  including  establish- 
ment of  priority  levels  for  audit  findings  and  linking  of  those  prior- 
ities to  resources. 

(f)  Decentralize  the  responsibility  for  the  management  of  those 
audit  recommendations  to  program  offices  while  monitoring  and  di- 
recting programs  through  the  Management  Committee. 

(g)  Professionalize  financial  management  throughout  HUD,  in- 
cluding clarifying  program  comptroller  responsibilities  and  the 
identification  of  needed  skills  and  training. 

(h)  Reorganize  the  Field  Accounting  Director  structure  and  the 
central  accounting  organization  within  HUD. 

(i)  Oversee  the  management  of  financial  systems  resource  alloca- 
tion and  implementation  through  the  Technical  Investment  Board. 
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(j)  Improve  the  accuracy  and  timeliness  of  the  Department's 
ConsoHdated  Financial  statements  so  that  the  Department's  state- 
ments progress  to  a  qualified  opinion  ready  in  early  spring,  com- 
pared to  today's  "adverse"  opinion  with  statements  delivered  in  Au- 
gust. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  D'AMATO 
FROM  HALBERT  C.  DeCELL,  HI 

Q.l.  Mr.  DeCell  what  will  your  priorities  be  as  Assistant  Secretary 
for  Congressional  and  Intergovernmental  Relations  at  HUD? 
A.1.  Mv  priorities  will  be  to  continue  to  improve  the  already  good 
lines  of  communications  between  the  Congress,  HUD,  and  the  Ad- 
ministration, and  those  interested  in  housing,  community  develop- 
ment, and  other  urban  programs.  Only  by  working  closely  together 
can  we  better  serve  our  constituent  communities  and  customers  in 
an  era  of  diminishing  resources.  We  must  provide  timely  and  accu- 
rate information  on  HUD  programs  and  intentions  to  Members  of 
Congress  and  public  interest  groups  and  make  sure  that  Congres- 
sional concerns  are  raised  in  HUD  deliberations. 

Q.2.  What  should  your  office  be  doing  better  in  terms  of  working 
more  closely  with  program  offices  within  the  Department  to  ensure 
that  Congpress  receives  adequate  information  on  all  aspects  of  pro- 
grams under  its  jurisdiction? 

A.2.  The  Office  of  The  Assistant  Secretary  for  Congressional  and 
Intergovernmental  Relations  is  in  frequent  communication  with 
program  officials  and  provides  comments  regarding  Congressional 
concerns  in  particular  program  areas.  We  have  to  continue  to  im- 
prove our  aoility  to  provide  timely  information  and  briefings  to 
Members  on  issues  and  programs  in  which  they  might  have  an  in- 
terest. 

Q.3.  As  you  know,  a  major  public  housing  reform  bill  has  been  in- 
troduced in  the  Senate.  In  addition,  other  legislative  proposals,  in- 
cluding HUD's  will  create  new  relationships  between  HUD  and 
other  levels  of  Government  that  will  greatly  affect  State  and  local 
governments.  As  Assistant  Secretary,  how  will  you  coordinate  with 
these  other  branches  of  Grovernment? 

A.3.  The  Intergovernmental  Relations  office  under  OCIR  has  de- 
veloped and  maintained  extensive  contacts  with  the  State  and  local 
officials  as  well  as  a  wide  range  of  public  interest  and  industry 
groups  involved  in  HUD  programs.  OCIR  provides  briefings  for 
Governors,  Mayors,  State  legislators,  and  county  officials  in  the 
areas  of  budget,  program  initiatives,  and  policy  changes. 

Q.4.  As  liaison  to  Congress,  how  will  you  work  to  ensure  that 
grant  notifications  will  be  transmitted  to  affected  Members  of  Con- 
gress, both  Republican  and  Democrat? 

A,4.  As  a  former  Congn*essional  staffer,  I  realize  the  importance  of 
timely  and  accurate  information,  particularly  concerning  grant  in- 
formation. It  is  my  intention  to  continue  the  grant  notification 
process  that  has  been  in  place  over  the  past  several  Administra- 
tions, while  making  improvements  where  possible.  Traditionally, 
when  grant  notifications  are  received  the  Congressional  Relations 
Officer  transmits  a  hard  copy  of  the  notification  through  the  Con- 
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gressional  Mail  Room  or  by  fax  to  the  appropriate  Congressional  of- 
fices, with  special  attention  paid  to  Committee  leadership. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  HALBERT  C.  DeCELL,  HI 

Q.l.  How  do  you  view  your  role  and  mission  as  Assistant  Secretary 
for  Congressional  and  Intergovernmental  Relations? 
A.1.  The  role  of  Assistant  Secretary  for  Congressional  and  Inter- 
governmental Relations  requires  a  broad  knowledge  of  and  respect 
for  both  the  Congressional  process  and  the  Nation's  housing,  com- 
munity development,  and  urban  programs.  Put  simply,  the  Assist- 
ant Secretary  should  make  sure  the  actions  and  views  of  the  De- 
partment are  expeditiously  and  accurately  transmitted  to  Congress, 
while  at  the  same  time  tne  concerns  and  counsel  of  Members  and 
Committees  are  made  known  to  the  Secretary,  HUD  officials,  and 
policymakers.  In  addition,  it  is  vital  to  continue  a  working  relation- 
ship with  local  and  State  officials,  as  well  as  other  groups  inter- 
ested in  HUD  programs,  in  order  to  better  serve  the  Nation's  com- 
munities. 

Q.2.  What  is  your  assessment  of  HUD's  current  relations  on  Cap- 
itol Hill? 

A.2.  I  have  been  extremely  appreciative  of  the  conscientious  will- 
ingness of  the  Members  and  tneir  staffs  to  meet  with  me  over  the 
past  2  months  and  look  forward  to  working  with  Congress  on  the 
important  issues  HUD  is  facing. 

While  there  are  certainly  individual  problems  that  arise  in  the 
course  of  running  national  programs,  especially  when  the  outcome 
isn't  always  positive,  HUD  responds  to  the  many  requests  for  infor- 
mation and  assistance  from  Members  and  provides  needed  informa- 
tion to  the  Committees.  I  believe  that  the  Secretary  and  Depart- 
ment have  been  as  responsive  as  possible  and  are  viewed  favorably. 

Q.3.  How  would  you  describe  your  qualifications  for  this  job? 
A.3.  For  more  than  17  years,  I  worked  in  the  House  of  Representa- 
tives for  Congressman  Jamie  Whitten,  much  of  it  on  the  House  Ap- 
propriations Committee,  and  developed  a  broad  range  of  knowledge 
of  both  House  and  Senate  procedures  and  people.  I  Teamed  to  work 
with  officials  and  representatives  from  Government  and  the  private 
sector  to  find  solutions  to  mutual  problems.  I  was  responsible  for 
housing  and  community  development  legislation  on  Congressman 
Whitten's  staff  and  worked  as  associate  staff  on  the  House  Appro- 
priations Committee,  including  issues  in  the  VA,  HUD,  and  Inde- 
pendent Agencies  Subcommittee.  In  dealings  with  staff,  Members, 
and  administrative  officials,  I  worked  hard  to  provide  sound  advice 
and  counsel,  and  make  sure  my  word  was  good. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  D'AMATO 
FROM  ELIZABETH  K.  JULIAN 

Q.l.  In  terms  of  enforcing  the  Fair  Housing  Act,  what  can  HUD 
do  better  in  terms  of  outreach  and  educational  efforts? 
A.1.  Education  and  outreach  are  vital  aspects  of  the  Fair  Housing 
Act.  As  the  cabinet  agency  with  expertise  and  extensive  contacts 
with  consumers  and  providers  of  housing  and  housing-related  serv- 
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ices,  HUD  is  uniquely  positioned  to  promote  voluntary  compliance 
with  the  Fair  Housing  Act. 

HUD  has  already  begun  to  improve  its  education  and  outreach 
efforts.  In  the  area  of  enforcement  of  the  Fair  Housing  Act,  staff 
have  recently  received  considerable  training  and  direction  about 
educating  and  informing  members  of  the  puolic  who  have  contact 
with  the  enforcement  process.  Enforcement  staff,  as  well  as  the  fair 
housing  operations  and  compliance  staff  located  in  38  communities 
around  the  country  are  conducting  training  and  technical  assist- 
ance activities  for  the  public.  Outreach  to  industry  groups,  civil 
rights  advocates,  and  State  and  local  governmental  bodies  has  been 
emphasized. 

My  staff  and  I  respond  to  many  requests  to  provide  insight  into 
fair  housin^^  issues.  Since  I  have  been  in  FHEO,  I  have  met  with 
representatives  of  and/or  made  presentations  to  numerous  groups, 
including  the  National  Association  of  Realtors,  the  Consumer 
Bankers  Association,  the  National  Fair  Housing  Alliance,  the  Mort- 
gage Bankers,  the  League  of  Cities,  the  National  Community  De- 
velopment Association's  Southeast  Conference,  and  others.  I  intend 
to  continue  and  expand  FHEO's  participation  in  both  HUD-spon- 
sored  and  other  sponsored  education  and  outreach  events. 

In  addition,  staff  who  conduct  intake  functions,  conciliation  func- 
tions and  investigations  have  all  received  instruction  on  educating 
the  parties  with  whom  they  deal  on  both  the  Fair  Housing  Act  and 
the  process  which  is  mandated  by  the  Act.  This  has  included  such 
specifics  as  revising  the  notice  which  goes  to  the  parties  when  a 
complaint  is  served  and  providing  a  "conciliation  fact  sheet"  to  all 
parties  to  a  complaint.  Staff  have  also  been  instructed  to  explain 
more  clearly  and  in  greater  detail  what  the  Act  does  and  does  not 
require  of  complainants  and  respondents,  and  in  general  to  encour- 
age a  more  "customer  friendly"  atmosphere. 

For  cases  which  are  not  resolved  by  conciliation,  HUD  has  also 
made  a  considerable  effort  to  develop  written  decisions  which  help 
the  parties  understand  the  reasons  why  their  case  was  decided  the 
way  it  was.  Considerable  public  education  can  occur,  in  my  view, 
simply  by  ensuring  that  the  parties  to  a  complaint  know  what  an 
impartial  investigation  has  indicated  about  their  case.  Even  if  a 
party  does  not  agree  with  the  decision,  providing  enough  informa- 
tion to  understand  the  basis  for  the  decision  serves  an  important 
educational  goal. 

The  Office  of  Fair  Housing  and  Equal  Opportunity  has  already 
made  considerable  effort  to  provide  the  public  with  its  views  on  im- 
portant issues.  It  has  developed  for  the  first  time  an  internal  guid- 
ance system  which  has  also  been  made  public  regarding  procedural 
and  substantive  issues  under  the  Act.  For  example,  FHEO  has  is- 
sued two  sets  of  guidance  over  the  last  year  or  so  which  have  been 
widely  distributed.  Guidance  interpreting  the  applicability  of  the 
First  Amendment  to  the  Fair  Housing  Act  was  distributed  in  Sep- 
tember of  last  year.  In  January,  staff  guidance  describing  the  scope 
of  the  Fair  Housing  Act's  coverage  of  real  estate  advertising  was 
circulated.  In  my  opinion,  this  guidance  system  has  served  the  pub- 
lic well  and  I  expect  to  continue  it. 

Our  outreach  and  training  efforts  have  also  extended  to  state 
and  local  agencies  conducting  fair  housing  enforcement  activities. 
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Better  trained  and  more  professional  staff  at  every  level  of  fair 
housing  enforcement  can  improve  the  quality  of  the  information 
which  the  public  receives  about  fair  housing  laws.  These  agencies 
are  required  to  attend  training  as  part  of  their  participation  in 
HUD  funding  programs.  Public  input  on  the  quality  of  the  perform- 
ance of  these  agencies  is  actively  sought  in  assessing  their  perform- 
ance. 

Section  809  of  the  Fair  Housing  Act  requires  HUD  to  engage  in 
volimtary  compliance  efforts  with  the  housing  and  mortgage  lend- 
ing industries.  While  more  could  alwavs  be  done  in  this  arena, 
HUD  over  the  past  few  years  has  usea  this  authority  to  conduct 
extensive  outreach  efforts.  HUD  has  entered  into  voluntary  agree- 
ments with  the  National  Association  of  Realtors,  the  National  Asso- 
ciation of  Home  Builders,  the  Association  of  Real  Estate  License 
Law  Officials,  and  other  housing  industry  organizations.  The  agree- 
ments provide  a  vehicle  for  the  trade  associations  to  educate  their 
members  about  fair  housing. 

HUD  reached  its  first  voluntary  agreement  with  a  member  of  the 
mortgage  lending  industry  last  fall.  The  Mortgage  Bankers  Associa- 
tion entered  into  a  "Best  Practices"  agreement  with  HUD  in  Sep- 
tember, 1994.  In  May,  I  established  a  Best  Practices  Task  Force 
within  FHEO  to  work  with  mortgage  lending  companies  interested 
in  entering  into  individual  agreements  with  the  Department. 

Much  of  HUD's  education  and  outreach  efforts  are  delegated  to 
locally  based  non-profit  organizations  through  the  Fair  Housing 
Initiatives  Program  (FHIP). 

Through  the  Fair  Housing  Initiatives  Program  (FHIP)  the  De- 
partment has  funded  fair  housing  enforcement  organizations  and 
other  nonprofit  organizations  to  develop,  implement,  carry  out  or 
coordinate  education  and  outreach  programs.  In  FY  1995,  31 
awards  totalling  $6,485,629  were  made  to  nonprofit  organizations 
under  the  Education  and  Outreach  Initiative.  Unfortunately,  there 
is  no  funding  provided  to  HUD  to  continue  the  FHIP  program  in 
fiscal  year  1996  in  the  House-passed  appropriations  bill.  The  Sen- 
ate bill  provides  $30  million  dollars  for  fiscal  1996  for  both  the 
FHIP  and  FHAP  programs,  which,  if  included  in  the  final  1996  ap- 
propriations bill  will  enable  HUD  to  continue  this  important  edu- 
cation and  outreach  program. 

The  Department  is  taking  a  truly  reinvented  approach  to  the  im- 
plementation of  the  fair  housing  component  of  the  Consolidated 
Plan  Rule.  As  you  know,  the  Department  is  required  by  law  to  ad- 
minister its  housing  and  community  development  programs  in  a 
manner  that  furthers  fair  housing.  Since  1983  communities  receiv- 
ing CDBG  funds  have  been  required  to  certify  that  they  affirma- 
tively further  fair  housing  as  part  of  their  grant  process,  but  the 
Department  has  never  given  useful  guidance  on  how  to  meet  that 
obligation.  As  of  last  year,  the  Consolidated  Plan  Rule  provides 
that  this  obligation  can  be  met  by  (a)  doing  an  Analysis  of  Impedi- 
ments to  Fair  Housing  in  that  community  (b)  developing  and  imple- 
menting an  action  plan  to  address  those  impediments  and  (c)  main- 
taining records  that  will  allow  the  public  and  HUD  to  review  the 
process.  There  is  no  requirement  that  a  plan  be  submitted  to  HUD 
for  approval,  but  HUD  may  ask  to  review  a  plan  in  connection  with 
evaluating  a  recipients  performance  at  the  conclusion  of  the  grant 
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year.  Instead  of  extensive,  detailed,  cookie-cutter  regulatory  direc- 
tion, however,  the  Department  has  chosen  to  g^ve  assistance  £ind 
guidance  on  how  a  jurisdiction  might  do  the  required  analysis  in 
the  form  of  a  Fair  Housing  Planning  Manual.  The  Manual  draws 
heavily  for  its  guidance  and  suggestions  from  the  over  100  jurisdic- 
tions that  had  voluntarily  chosen  the  impediments  analysis  as  their 
way  of  affirmatively  furthering  fair  housing  in  the  past.  While  de- 
tailed, the  Manual  is  only  a  guide,  and  emphasizes  that  "one  size 
does  not  fit  all".  HUD,  through  a  series  of  locally  based  symposia 
around  the  country  is  seeking  to  work  cooperatively  with  commu- 
nities to  assist  them  in  making  fair  housing  planning  a  truly  in- 
formative and  effective  planning  component  of  the  Consolidated 
Plan  process. 

Q.2.  In  your  testimony  you  stated  that  the  conciliation  rate  for 
Fair  Housing  cases  has  recently  risen  to  about  50  percent.  Should 
HUD  put  more  emphasis  on  conciliation  and  alternative  dispute 
resolution  to  end  housing  discrimination  and  reduce  the  costs  to 
the  Department  of  time-consuming  litigation? 

A.2.  Yes.  I  believe  one  the  of  the  main  reasons  Congress  created 
the  dual  track  for  fair  housing  enforcement  in  1988  was  provide  an 
efficient  and  effective  administrative  process  by  which  to  handle 
the  thousands  of  complaints  which  would  be  filed  under  the  Fair 
Housing  Act.  The  overwhelming  number  of  complaints  HUD  re- 
ceives involve  individual  allegations  of  discrimination.  While  very 
important  to  those  persons  who  believe  their  rights  have  been  vio- 
lated, those  cases  are  often  the  kind  that  can  and  should  be  solved 
by  conciliation  or  alternative  dispute  resolution. 

HUD  has  initiated  an  alternative  dispute  resolution  system  for 
some  cases  which  would  ordinarily  be  heard  by  an  Administrative 
Law  Judge.  Either  HUD  counsel  or  one  of  the  parties  to  a  com- 
plaint may  seek  the  assistance  of  a  "settlement  judge"  to  attempt 
resolution  before  a  hearing  on  the  case.  HUD  is  beginning  to  ex- 
plore alternative  dispute  resolution  techniques  as  part  of  its  concil- 
iation efforts  as  well,  and  HUD  conciliators  have  received  training 
on  the  successful  use  of  ADR  to  resolve  cases. 

Of  course,  every  case  cannot  and  should  not  be  settled.  In  some 
cases,  the  respondents  are  entitled  to  a  dismissal  of  the  claim.  In 
other  cases,  the  parties  are  legitimately  far  apart  on  their  views  of 
the  relative  strengths  or  weaknesses  of  their  case  or  on  the  amount 
of  damages  which  reasonably  could  be  awarded  in  the  case.  How- 
ever, under  my  direction,  we  will  continue  our  commitment  to  ex- 
plore fully  the  possibilities  of  non-litigation  resolution  in  every  ap- 
propriate case. 

HUD's  role  should  be  to  develop  the  facts  through  a  professional 
and  even-handed  investigation  that  will  give  both  parties  the  basis 
for  honestly  evaluating  the  case.  HUD  should  then  facilitate  the 
resolution  process  by  use  of  trained  conciliators  who  have  the  skills 
to  resolve  conflict  and  promote  understanding  of  the  fair  housing 
laws  involved,  while  securing  relief,  as  appropriate,  for  the  com- 
plainant. While  the  actual  percentage  of  Title  VIII  cases  that  go  to 
litigation  is  quite  small,  I  believe  the  nature  of  the  cases  in  our  in- 
ventory suggest  more  progress  in  this  area  is  possible  and  is  cer- 
tainly desirable.  The  Office  of  Investigations  is  headed  by  an  ex- 
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tremely  competent  and  knowledgeable  attorney  formerly  with  the 
General  Counsel's  office,  and  she  is  working  diligently  to  ensure 
that  the  current  trend  toward  conciliation,  based  on  timely  and 
thorough  investigations,  continues. 

Q.3.  As  vou  know,  the  functions  of  the  Office  of  Fair  Housing  may 
be  transferred  to  the  Justice  Department  in  the  future.  If  and  until 
then,  how  can  the  Office  of  Fair  Housing  Enforcement  work  more 
closely  with  other  program  departments  within  HUD  to  ensure 
Federal  compliance  with  the  goals  of  the  Fair  Housing  Act? 
A.3.  HUD's  office  of  Fair  Housing  and  Equal  Opportunity  serves 
two  primary  functions.  First,  it  administratively  enforces  the  Fair 
Housing  Act.  Second,  it  oversees  HUD's  compliance  with  all  of  the 
civil  rights  laws,  including  the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act  of  1964,  Section  504  of  the  Rehabilitation  Act,  and 
numerous  Executive  Orders. 

I  believe  that  it  is  important  for  the  goals  of  nondiscrimination 
and  fair  housing  to  be  an  integpral  part  of  HUD's  programs;  as  re- 
quired bv  the  Fair  Housing  Act.  In  fulfilling  its  responsibilities,  the 
Office  01  Fair  Housing  is  called  upon  to  review  and  comment  on  ac- 
tivities and  policies  of  the  other  program  offices  within  HUD.  In 
the  past,  I  believe  that  FHEO  has  not  always  been  as  valued  a  part 
of  the  HUD  team  as  it  is  today  under  Secretary  Cisneros.  As  a  re- 
sult of  his  emphasis  on  the  importance  of  the  fair  housing  role  in 
HUD,  I  believe  that  FHEO  has  begun  to  play  a  more  collaborative 
and  constructive  role  in  insuring  that  HUD  program  policies  and 
activities  are  consistent  with  HUD's  responsibilities  to  enforce  and 
promote  fair  housing. 

I  believe  that  I  will  be  able  to  facilitate  this  relationship.  Because 
of  my  prior  experience  in  the  Office  of  General  Counsel,  I  worked 
closely  with  most  of  the  other  program  offices  and  developed  a  good 
working  relationship  with  the  other  Assistant  Secretaries  and  tneir 
staffs.  As  a  result  of  that  experience  I  also  have  a  perspective  on 
their  needs  and  concerns  as  they  relate  to  fair  housing,  which  helps 
me  respond  more  effectively  to  differences  between  the  offices. 
While  in  OGC,  I  instituted  regular  FHEO/OGG  meetings  to  discuss 
issues  of  common  concern.  Such  meetings  are  also  periodically  con- 
ducted with  the  other  program  offices  on  cross-cutting  issues,  and 
I  would  like  to  see  those  become  a  more  institutionalized  part  of 
the  way  we  do  business. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK 
FROM  ELIZABETH  K.  JULIAN 

Q.l.  The  Fair  Housing  Amendments  Act  requires  that  conciliation 
of  discrimination  begin  afler  a  complaint  is  filed  and  end  when  a 
charge  or  dismissal  by  the  Secretary  is  issued.  HUD  regulations 
state  that  "Generally,  officers,  employees,  and  agents  of  HUD  en- 
gaged in  the  investigation  of  a  complaint  .  .  .  will  not  participate 
or  advise  in  the  conciliation  of  the  same  complaint  or  in  any  factu- 
ally related  complaint."  Has  HUD  been  successful  in  separating  the 
duties  of  the  conciliator  and  the  investigator?  If  not,  how  do  you 
intend  to  ensure  that  the  conciliation  and  investigation  functions 
are  effectively  separated? 
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A.1.  Not  all  offices  have  the  functions  of  conciliator  and  investiga- 
tor completely  separated,  although  most  of  our  field  offices  have 
separate  conciliators,  or  assign  another  person  to  serve  as  concilia- 
tor at  some  point  in  most  cases.  It  should  be  noted  that  the  regula- 
tion quoted  above  continues:  "Where  the  rights  of  the  aggrieved 
party  and  the  respondent  can  be  protected  and  the  prohibitions 
with  respect  to  the  disclosure  of  information  can  be  observed,  the 
investigator  may  suspend  fact  finding  and  engage  in  efforts  to  re- 
solve the  complaint  by  conciliation"  This  process  happens  in  some 
cases. 

The  inability  to  meet  this  desirable  standard  has  been  due  pri- 
marily to  practical  staffing  constraints  which  will  only  be  exacer- 
bated by  the  expected  downsizing  of  HUD.  However,  it  is  an  ap- 
proach that  I  have  long  endorsed,  because  I  believe  (a)  the  inves- 
tigative process,  no  matter  how  well  done,  can  create  a  personal  dy- 
namic that  is  not  conducive  to  conciliation  (b)  the  interpersonal 
skills  of  a  good  conciliator  are  not  necessarily  those  of  a  good  inves- 
tigator. 

I  will  ask  our  Deputy  for  Enforcement  and  our  Director  for  the 
Office  of  Investigations  to  evaluate  the  ability  of  each  field  office 
to  implement  some  degree  of  this  separation  of  functions  approach 
(if  all  cases  could  not  be  handled  this  way,  certainly  there  should 
be  a  process  for  identifying  those  cases  that  would  most  seem  to 
most  benefit  from  such  an  approach).  This  evaluation  will  nec- 
essarily involve  not  only  an  assessment  of  person  power  but  an  as- 
sessment of  skills.  To  the  extent  that  field  staff  constraints  make 
it  impossible  to  fully  implement  such  a  system,  we  will  explore 
ways  to  achieve  the  benefits  another  way.  I  anticipate  that  addi- 
tional training  will  be  necessary,  in  any  event. 

I  am  also  interested  in  exploring  the  use  of  alternative  dispute 
resolution  resources  in  our  field  office  communities.  While  in  Dallas 
I  served  on  the  Board  of  the  Dispute  Mediation  Service.  DMS  was 
very  successful  in  utilizing  both  lawyers  and  non-lawyers  as  volun- 
teers to  provide  ADR  services  to  the  community.  I  understand  that 
this  has  been  tried  on  a  limited  basis,  and  I  think  we  should  ex- 
pand the  use  of  such  resources  in  appropriate  cases  and  I  intend 
to  pursue  that  possibility. 

Q.2^.  I  am  aware  that  you  have  been  extremely  helpful  in  trying 
to  ensure  that  new  occupancy  standards  will  not  be  enforced  with- 
out first  adhering  to  a  rulemaking  process.  However,  I  am  con- 
cerned that  the  opinion  letter  radically  changing  occupancy  stand- 
ards, without  prior  consultation  with  affected  parties,  ever  made  it 
through  the  Departmental  clearance  process.  Can  you  tell  us  what 
your — or  FH&EO's — role  was  in  the  drafting  or  releasing  of  the 
July  12  Diaz  memorandum  on  occupancy? 

A.2^.  Yes.  The  guidance  contained  in  the  July  12,  1995  memo  was 
a  long  time  in  tne  making.  When  I  came  to  HUD  I  first  heard 
about  the  "Keating  Memo"  in  connection  with  familial  status  dis- 
crimination complaints.  There  was  concern  that  the  Keating  Memo 
was  being  erroneously  cited  by  many  outside  the  Department  as 
sajdng  that  a  "two-person  per  bedroom"  occupancy  standard  was  a 
"safe  harbor"  under  the  Fair  Housing  Act.  [In  fact,  the  Keating 
Memo  says  explicitly  that  it  does  not  imply  "that  the  Department 
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will  determine  compliance  with  the  Fair  Housing  Act  based  solely 
on  the  number  of  people  permitted  in  each  bedroom."  The  memo 
goes  on  to  say  that  "in  reviewing  occupancy  cases,  HUD  will  con- 
sider the  size  and  number  of  bedrooms  and  other  special  cir- 
cumstances."] 

However,  because  the  memo  was  being  cited  as  articulating  only 
a  "two-person  per  bedroom"  standard,  which  the  Office  of  Fair 
Housing  thought  was  inconsistent  with  the  Fair  Housing  Act,  there 
was  discussion  between  the  Greneral  Counsel  and  affected  program 
offices  about  rescinding  it.  I  participated  in  some  of  those  discus- 
sions while  I  was  in  the  General  Counsel's  office.  There  was  gen- 
eral agreement  that  formal  rulemaking  was  the  appropriate  vehicle 
for  any  such  policy.  However,  there  was  extended  discussion  about 
what,  if  any,  policy  should  be  used  in  the  interim. 

The  guidance  reflected  in  the  July  12  memorandum  was  the 
product  of  extensive  discussion  involving  the  Office  of  Housing, 
Public  and  Indian  Housing  (PIH),  and  Fair  Housing,  as  well  as  the 
General  Counsel  over  many  months.  It  was  an  attempt  to  replace 
what  was  being  erroneously  interpreted  as  an  absolute  person  per 
bedroom  standard  with  a  square-footage-based  "safe  harbor"  pend- 
ing rulemaking.  Once  the  policy  calls  were  made  the  final  memo 
was  prepared  by  the  General  Counsel's  office  with  concurrences 
from  all  offices  involved,  and  sent  to  the  Secretary  for  consider- 
ation. It  was  ultimately  released  by  the  General  Cfounsel  in  July 
of  this  year. 

Of  course,  once  the  memo  came  out,  there  was  a  strong  negative 
reaction  from  the  housing  industry,  though  the  move  was  generally 
endorsed  by  fair  housing  groups.  The  General  Counsel  held  a  meet- 
ing with  representatives  of  the  housing  industry  on  September  2, 
which  I  attended  with  representatives  from  PIH  and  Housing.  I  lis- 
tened to  the  concerns  and  comments.  They  included  concern  that 
the  APA  required  any  guidance  to  be  through  rulemaking  (though 
they  did  not  have  tnat  same  concern  about  the  Keating  Memo, 
which  they  asked  be  reinstated),  concern  that  they  had  not  been 
consulted  prior  to  the  memo's  issuance,  and  a  strong  belief  that  the 
interim  square  footage  standard  was  one  that  woula  be  harmful  to 
owners  and  tenants,  as  well  as  impossible  to  administer.  They  also 
indicated  that  they  supported  an  absolute  two-person  per  bedroom 
standard. 

I  had  believed,  based  on  the  discussions  in  which  I  had  been  in- 
volved, that  interim  guidance  based  on  a  national  building  code  de- 
veloped by  persons  in  the  private  housing  industry  would  be  con- 
sidered reasonable.  A  standard  based  on  factors  such  as  square 
footage  had  been  endorsed  the  Occupancy  Task  Force  which  had  in- 
cluded members  of  the  industry.  My  belief  that  this  would  be  ac- 
ceptable as  an  interim  standard  was  obviously  wrong.  Moreover,  it 
was  clear  to  me  that  the  housing  industry  felt  they  had  reason  to 
believe  that  they  were  going  to  be  consulted  before  any  such  guid- 
ance went  out,  and  that  they  felt  they  had  been  betrayed  by  the 
issuance  of  the  guidance  without  that  input. 

Their  comments  convinced  me  that  the  General  Counsel's  memo, 
which  has  been  agreed  to  by  all  program  offices  earlier  in  the  year, 
and  which  was  motivated  by  a  sincere  desire  to  clarify  confusion 
that  had  been  caused  by  the  Keating  Memo  in  a  manner  that 
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furthered  fair  housing,  had  unfortunately  only  served  to  exacerbate 
the  problem. 

Given  what  I  found  to  be  persuasive  concerns  expressed  by  the 
representatives  from  the  housing  industry  about  tne  newly  pro- 
pounded interim  guidance,  I  determined  that  the  best  response 
would  be  to  return  to  the  status  quo  as  it  exited  prior  to  the  July 
12  memo,  until  the  formal  rulemaking  process  could  be  completed. 
I  therefore  did  what  I  felt  I  could  do,  which  was  to  insure  that 
FHEO  did  not  pursue  investigations  or  issue  determinations  based 
on  the  interim  guidance  until  rulemaking  put  into  place  formal 
guidance  on  this  difficult  issue. 

On  the  "process"  question,  both  memos  were  developed  as  guid- 
ance internally  without  notice  and  public  comment  and  were  sub- 
ject to  the  same  criticism  in  that  regard.  That  deficiency  will  be  ad- 
dressed with  the  publication  of  a  proposed  rule,  which  will  hope- 
fully lead  to  the  promulgation  of  a  final  rule  reflecting  reasonable 
g^dance  on  this  issue  at  long  last.  [Also,  see  my  response  to  Sen- 
ator Sarbanes'  question  on  this  issue.] 

Q.2.b.  If  a  large  family  were  denied  a  rental  housing  unit  in  a 
community  where  there  was  a  significant  presence  of  families  with 
children,  and  a  fair  housing  complaint  claiming  familiar  status 
were  filed,  would  HUD  pursue  a  reasonable  cause  determination 
based  on  discrimination  because  of  the  family  size"? 
A.2.b.  It  would  depend  on  the  terms  of  the  occupancy  standard 
which  resulted  in  the  denial,  and  whether  or  not  it  was  reasonable 
under  the  dictates  of  the  Keating  Memo  in  that  particular  case. 
The  Keating  Memo  specifically  states  that  "an  occupancy  policy 
which  limits  the  number  of  children  per  unit  is  less  likely  to  be 
reasonable  than  one  which  limits  the  number  of  people  per  unit." 

In  addition,  the  Department  must  be  guided  by  case  law  which 
has  held  that  an  occupancy  standard  which  is  adopted,  not  to  ex- 
clude all  families  with  children,  but  only  families  with  a  large  num- 
ber of  children,  can  be  a  violation  of  the  familial  status  provisions 
of  the  Fair  Housing  Act.  For  example,  in  a  case  arising  in  Parkers- 
burg,  West  Virginia  and  decided  by  an  Administrative  Law  Judge 
in  1994,  the  owner  of  a  house  and  the  manager  of  the  property 
were  involved  in  declining  to  rent  to  a  family  with  five  children, 
stating  to  them  that  they  had  too  many  children,  and  that  the 
owner  did  not  like  renting  to  large  families  because  there  had  pre- 
viously been  damage  to  the  house.  Immediately  aft^r  turning  this 
family  down,  the  owner  established  a  policy  limiting  occupancy  to 
two  adults  and  two  children.  The  Administrative  Law  Judge  found 
that  the  Act  had  been  violated,  despite  the  evidence  that  the  owner 
had  previously  rented  to  families  with  children,  and  awarded  dam- 
ages and  a  civil  penalty.  Secretary  on  behalf  of  Theodore  Paul  et  al 
V.  Sams,  P-H  Fair  Housing — Fair  Lending  para  25,069,  dec.  March 
11,  1994. 

Of  course,  evidence  of  discriminatory  motive  to  exclude  larger  mi- 
nority families  in  the  adoption  of  a  policy  would  be  problematic 
under  the  Act. 

Q.3.  Do  vou  believe  that  the  current  Fair  Housing  Act  covers  all 
classes  of  individuals  that  should  be  protected  under  the  Act? 

A.3.  Yes. 
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Q.4.  Your  background  has  been  as  an  activist  for  fair  housing  and 
civil  rights  causes.  Do  you  believe  that  your  background  as  an  ac- 
tivist and  advocate  will  in  any  way  affect  you  ability  to  enforce  the 
Fair  Housing  Act  fairly  and  evenhandedly,  protecting  the  legiti- 
mate rights  of  protected  classes  as  well  as  those  in  the  real  estate 
industry  whose  activities  are  covered  under  the  Fair  Housing  Act? 

O.4.  I  do  not  believe  my  background  would  adversely  affect  my 
ability  to  enforce  the  Fair  Housing  Act  fairly  and  evenhandedly. 
Housing  discrimination  is  against  the  law,  and  I  don't  believe  hav- 
ing spent  a  significant  degree  of  my  professional  life  enforcing  the 
law  on  behalf  of  victims  of  discrimination  is  inconsistent  with  my 
being  Assistant  Secretary  for  Fair  Housing.  Further,  I  don't  be- 
lieve, based  on  my  experience,  that  the  real  estate  industry  as  a 
group  is  any  less  committed  to  fairness  and  promoting  housing  op- 
portunity free  of  discrimination  than  I  am.  Indeed,  since  coming  to 
FHEO  I  have  had  what  I  believe  are  constructive  discussions  with 
several  representatives  of  the  real  estate  industry  groups  regarding 
the  importance  of  emphasizing  their  own  role  as  *  fair  housing  ad- 
vocates," which  I  believe  they  are,  rather  than  as  adversaries. 

Maintaining  a  good  working  relationship  with  representatives  of 
the  industry  also  plays  an  important  role  in  helping  HUD  under- 
stand the  concerns  and  perspective  of  the  industry,  smce  what  may 
look  at  first  blush  like  a  good  policy  sometimes  turns  out  not  to 
have  taken  into  account  very  real  and  practical  problems  it  will 
cause — problems  that  could  be  averted  by  keeping  open  commu- 
nication between  the  Department  and  all  those  affected  by  its  poli- 
cies. Of  course,  there  will  inevitably  be  times  we  have  to  agree  to 
disagree,  but  I  would  hope  that,  working  together,  we  could  keep 
those  at  a  minimum. 

On  a  personal  level,  I  believe  that  even  during  my  days  as  an 
"activist'  on  fair  housing  issues.  I  was  considered  a  fair  and  rea- 
sonable person  by  those  with  wnom  I  dealt,  not  given  to  extreme 
positions,  and  willing  to  rethink  my  position  when  presented  with 
a  different  and  more  persuasive  way  of  looking  at  a  problem.  I  am 
not  afraid  to  say  I  was  wrong,  and  I  am  not  afraid  to  "think  outside 
the  box"  on  these  issues.  In  fact,  I  think  it  is  essential  that  anyone 
in  a  policy  position  be  flexible  and  open  to  different  and  new  ap- 
proaches to  old  problems. 

In  spite  of  almost  30  years  of  the  Fair  Housing  Act  (not  to  men- 
tion two  hundred  plus  years  under  the  Constitution)  we  are  still 
plagued  by  housing  discrimination  to  a  distressing  degree.  We  obvi- 
ously haven't  figured  out  the  most  effective  way  to  get  at  it  and  I 
don't  think  it  is  helpful  to  treat  anyone  as  an  adversary  who  is 
willing  to  pitch  in  an  try  to  constructively  address  the  problem.  I 
believe  that  appreciation  of  and  respect  for  the  legitimate  rights  of 
the  real  estate  industry  are  inherent  in  any  constructive  and  mutu- 
ally productive  relationship,  and  I  don't  believe  my  longstanding 
commitment  to  and  advocacy  on  behalf  of  fair  housing  will  prevent 
me  from  having  such  a  relationship. 

As  I  indicated  in  my  opening  statement,  in  agreeing  to  come  to 
HUD  at  all,  and  certainly  in  accepting  the  nomination  for  this  posi- 
tion, I  made  a  conscious  choice  to  move  to  a  new  role,  which  entails 
a  different  set  of  responsibilities  and  perspectives.  I  would  not  have 
agreed  to  take  on  this  position  if  I  did  not  believe  that  I  could  and 
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would  discharge  my  duties  in  a  fair  and  evenhanded  manner.  I  con- 
sider it  an  important  measure  of  my  success  that  those  with  whom 
I  have  dealt  would  agree. 

Q.5.  Concerns  have  been  raised  about  overzealous  and  aggressive 
enforcement  actions  by  FH&EO  employees  in  the  field  wno  have 
perhaps  not  been  appropriately  sensitive  to  the  First  Amendment 
rights.  How  do  you  hope  to  ensure  that  both  field  and  headquarters 
staff  will  be  sufficiently  trained  to  be  sensitive  to  First  Amendment 
rights  and  that  the  actions  of  field  office  staff  will  be  effectively 
monitored  by  headquarters. 

A.5.  Under  the  guidance  issued  in  September  of  1994,  any  cases 
raising  First  Amendment  issues  come  to  Headquarters  for  analysis 
and  decision  as  to  whether  an  investigation  should  be  pursued,  as 
well  as  any  final  decision  on  the  merits.  That  practice  will  con- 
tinue. [These  cases  that  even  raise  this  issue  amount  to  less  that 
1  percent  of  the  total  complaints  processed  since  the  guidance  went 
into  effect] 

I  have  already  directed  the  Office  of  Investigations  to  conduct 
regular  training  on  the  First  Amendment  guidance  to  insure  that 
cases  are  properly  identified  and  handled  at  the  intake  level.  In  ad- 
dition, I  intend  to  emphasize  supervisor  accountability  in  the  field, 
and  to  take  appropriate  personnel  action  to  insure  that  my  expecta- 
tions in  this  regard  will  be  met.  If,  after  all  the  precautions  and 
training,  a  case  slips  through  the  cracks,  I  will  act  immediately 
upon  it  coming  to  my  attention  to  stop  an  inappropriate  action,  and 
so  advise  the  parties.  I  cannot  guarantee  a  bureaucracy  free  of 
error,  but  I  believe  it  is  important  to  the  credibility  of  the  Govern- 
ment that  it  tell  the  truth,  and,  where  necessary,  admit  and  correct 
its  mistakes. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  ELIZABETH  K.  JULIAN 

Q.l.  On  Wednesday,  the  Senate  voted  to  transfer  the  Office  of  Fair 
Housing  to  the  Department  of  Justice.  How  will  this  action  affect 
fair  housing  enforcement  in  this  country?  What  are  your  views  of 
this  action? 

A.1.  This  measure,  if  implemented,  will  have  a  very  negative  im- 
pact on  fair  housing  enforcement  in  this  country.  It  will  eliminate 
an  effective  and  efficient  mechanism  by  which  individuals  can  have 
their  complaints  of  discrimination  heard  and  resolved  satisfactorily, 
a  mechanism  which  I  do  not  believe  can  or  will  be  replicated  at  the 
Department  of  Justice. 

This  Administration,  under  the  leadership  of  the  President  and 
the  Vice  President,  has  been  hard  at  work  to  reinvent  the  way  Gov- 
ernment functions  and  has  conducted  a  thorough  review  of  the 
structure  and  operations  of  all  Federal  agencies,  including  HUD.  In 
the  course  of  this  review,  several  guiding  principles  have  emerged. 
One  of  these  principles  is  the  conviction  that  in  each  substantive 
area,  the  regulatory  and  adjudicatory  functions  should  reside  in  the 
same  agency. 

HUD  is  the  agency  with  expertise  and  sensitivity  to  the  housing 
industry  and  consumers  of  housing  and  related  services.  While  the 
Department  of  Justice  is  certainly  familiar  with  fair  housing  issues 
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through  its  role  as  Grovernment  litigator  and  chief  enforcement 
agency  for  the  civil  rights  laws,  it  does  not  have  HUD's  day-to-day 
interaction  with  the  nousing  community.  Conversely,  HUD  cur- 
rently takes  advantage  of  having  an  expert  Title  VIII  staff  to  assist 
in  considering  matters  of  program  compliance  and  other  overlap- 
ping housing  issues. 

Under  the  Fair  Housing  Act  (the  Act),  the  Secretary  of  HUD  is 
responsible  for  carrying  out  all  of  the  functions  relating  to  adminis- 
trative enforcement  of  the  Act.  These  functions  include  writing  reg- 
ulations, seeking  voluntary  compliance  agreements  with  members 
of  the  housing  industry,  and  establishing  and  overseeing  a  network 
of  State  and  local  agencies  to  process  complaints  under  local  fair 
housing  laws  and  ordinances. 

In  audition,  the  Secretary  is  responsible  for  receiving  complaints 
alleging  violations  of  the  Act,  investigating  each  complaint  to  deter- 
mine if  there  is  reasonable  cause  to  believe  that  a  violation  has  oc- 
curred, and  seeking  voluntary  conciliation  for  each  complaint.  If 
this  effort  is  unsuccessful,  and  a  formal  finding  is  made,  a  hearing 
will  be  held  before  a  HUD  Administrative  Law  Judge  unless  either 

f>arty  chooses  to  go  to  Federal  court.  At  that  point,  the  Act  assigns 
itigation  authority  to  the  Department  of  Justice  (DOJ).  DOJ  also 
has  independent  authority  under  the  Act  to  enforce  the  Act  where 
it  finds  a  pattern  or  practice  of  discrimination. 

Under  the  Administration's  "Reinventing  Grovernment"  effort, 
specific  attention  has  been  given  to  the  management  structure  of 
HUD's  enforcement  program.  Early  in  this  Administration,  we  de- 
termined that  the  organizational  structure  was  poorly  designed  for 
purposes  of  receiving  and  acting  on  complaints  of  housing  dfiscrimi- 
nation.  Resources  have  been  invested  to  completely  overhaul  this 
mechanism,  significantly  improving  the  organization's  effective- 
ness. 

In  April,  1994,  HUD's  field  organization  was  restructured  to  cre- 
ate ten  regional  enforcement  centers  to  process  fair  housing  com- 
plaints. Fair  housing  investigators  now  report  directly  to  the  As- 
sistant Secretary  for  Fair  Housing  and  Equal  Opportunity,  enhanc- 
ing the  substantive  and  policy  oversight  of  their  activities.  Training 
for  these  investigators  has  been  upgraded  and  systematized,  and 
staff  now  have  the  benefit  of  new  and  appropriate  technologic  sup- 
port. Further,  under  contract  with  Price-Waterhouse,  solid  manage- 
ment principles  of  the  private  sector  are  being  applied  to  HUD's 
enforcement  effort.  As  a  result  of  this  investment,  HUD's  Title  VIII 
case  processing  system  will  be  state  of  the  art. 

Following  the  structure  mandated  by  the  Fair  Housing  Act,  as 
amended,  HUD  receives  complaints  fi^om  individuals  who  believe 
their  fair  housing  rights  have  been  abridged.  It  takes  action  on 
every  bona  fide  complaint,  usually  by  initiating  an  investigation 
and  in  all  cases  by  seeking  to  conciliate  the  complaint.  The  vast 
majority  of  cases  are  resolved  without  litigation. 

The  civil  rights  office  of  DOJ  is  not  an  investigative  agency  with 
a  field  office  structure  to  investigate  individual  complaints.  The  in- 
vestigative arm  of  the  Department  of  Justice  is  the  Federal  Bureau 
of  Investigation  (FBI).  DOJ  has  neither  the  staff  resources  nor  the 
administrative  structure  to  handle  the  volume  of  cases  handled 
routinely  by  HUD. 


173 

DOJ  is  engaged  in  prosecution  and  in  civil  litigation.  If  passed, 
the  Appropriations  bill  would  require  DOJ  to  retool  not  just  its 
management  systems  and  personnel  arrangements,  but  would  in- 
volve a  shift  in  emphasis  to  reflect  new  responsibilities  for  writing 
regulations  and  overseeing  policies  which  have  a  vital  impact  on 
both  the  strength  of  the  housing  industry  and  home  ownership  and 
housing  opportunities  for  American  families. 

In  my  view,  establishing  the  organizational  and  physical  infra- 
structure to  handle  fair  housing  complaints  at  the  Justice  Depart- 
ment represents  a  poor  policy  choice  and  a  needless  expenditure  of 
funds.  DOJ  would  simply  be  required  to  recreate  a  structure  which 
already  exists  at  HUD.  The  transfer  of  authority  would  not  result 
in  improvements  in  efficiency  or  function.  Therefore,  I  join  the  Ad- 
ministration in  strongly  opposing  the  transfer  of  enwrcement  of 
Title  VIII  of  the  Civil  Rights  Act  to  the  Department  of  Justice. 

Q.2.  The  Senate  VA-HUD  appropriations  bill  also  included  an 
amendment  by  Senator  Faircloth  overturning  a  memorandum  by 
HUD  General  Counsel  Nelson  Diaz  that  set  new  occupancy  stand- 
ards for  apartments  in  the  country.  The  amendment  requires  EUD 
to  return  to  previous  standards  until  HUD  can  promulgate  rules  on 
occupancy  standards.  Can  you  please  give  us  your  view  on  the  is- 
sues and  the  amendment.  Does  the  Department  intend  to  issue 
new  rules? 

A,2.  The  issue  of  occupancy  standards  is  one  which  is  complex  and 
multifaceted.  Under  the  Fair  Housing  Act,  discrimination  against 
families  with  children  is  prohibited.  While  in  some  instances,  the 
discrimination  is  overt  and  readily  identified,  in  other  cases,  fami- 
lies with  children  have  been  excluded  from  housing,  or  limited  to 
more  expensive,  larger  units,  through  application  of  standards 
which  restrict  the  number  of  people  who  may  live  in  a  unit  of  hous- 
ing. In  some  cases,  these  policies  also  adversely  affect  people  who 
are  African- American,  Hispanic  or  from  other  cultures  and  who 
have  larger  families. 

At  the  same  time,  housing  providers  have  legitimate  concerns 
about  overcrowding  and  building  services  and  infrastructure  which 
require  that  the  obligation  to  serve  families  of  large  size  should  be 
limited  in  some  reasonable  fashion. 

There  has  been  much  confusion  since  the  passage  of  the  Act  re- 
garding what  are  reasonable  occupancy  standards.  In  1991  the 
General  Counsel  of  the  Department  issued  a  memorandum  which 
addressed  this  issue  and  identified  a  variety  of  factors  which  might 
be  considered  in  assessing  whether  a  particular  standard  violated 
the  Act.  However,  this  memorandum,  which  was  intended  to  give 
guidance  to  HUD  lawyers  who  then  had  the  authority  to  issue  de- 
terminations on  whether  or  not  the  Act  had  been  violated,  was 
never  codified  into  a  regulation.  It  was  widely  misinterpreted  by 
the  housing  industry  and  others  who  read  the  memorandum  as  au- 
thorizing a  two  person  per  bedroom  standard  without  any  consider- 
ation of  the  configuration  of  the  unit  or  the  actual  size  of  bedrooms, 
and  without  consideration  of  state  or  local  occupancy  standards 
which  were  applicable  to  the  housing. 

On  July  12,  1995,  the  current  General  Counsel  issued  a  memo- 
randum which  was  designed  to  clarify  some  of  the  confusion,  to 
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provide  the  housing  industry  with  an  often-requested  "safe  harbor" 
for  occupancy  standards,  and  to  announce  impending  rulemaking 
on  the  subject. 

Because  it  became  clear  relatively  quickly  that  this  memoran- 
dum created  other  kinds  of  confusion  among  industry  leaders,  I  di- 
rected, on  September  9,  that  my  staff  not  rely  on  the  July  12 
memorandum  in  conducting  investigations  or  making  determina- 
tions under  the  Act  pending  rulemaking.  Staff  have  been  directed 
to  follow  existing  instructions  on  occupancy  cases,  which  includes 
the  provisions  of  the  1991  memo,  as  well  as  decisions  made  on  spe- 
cific cases  interpreting  that  memorandum  since  it  was  issued  until 
a  final  rule  is  promulgated.  I  have  also  directed  that  all  cases  in- 
volving these  sorts  of  occupancy  standards  be  reviewed  by  my  staff 
in  Headquarters  before  any  determination  is  issued. 

I  view  my  actions  as  consistent  with  the  Faircloth  amendment  to 
the  HUD  appropriations  bill,  and  I  had  discussions  with  Jim 
Hyland  of  Senator  Faircloth's  staff  on  the  rider  before  its  adoption. 

The  General  Counsel  has  stated  publicly  that  he  intends  to  en- 
gage in  a  rulemaking  on  this  issue  immediately.  He  has  convened, 
and  I  or  my  staff  have  attended,  three  meetings  with  industry  rep- 
resentatives, fair  housing  advocates,  and  attorneys  interested  in 
this  issue  to  solicit  input  on  the  substance  of  such  a  rule. 

My  view  of  this  issue  is  that  it  is  primarily  one  where  restric- 
tions on  maximum  occupancy  may  reasonably  be  based  on  criteria 
such  as  (a)  reasonable  State  or  local  occupancy  standards  set  lo- 
cally and  applicable  to  much  of  the  housing  in  this  country,  which 
the  Fair  Housing  Act  states  explicitly  are  not  affected  by  the  Act's 
provisions  or  (b)  business  reasons  which  are  unique  to  particular 
properties  and  which  effectively  set  limits  on  unit  or  building  occu- 
pancy based  on  sewer,  water,  construction,  or  similar  objective  con- 
straints. 

However,  the  difficulty  with  this  approach  is  that  it  does  not  pro- 
vide a  uniform  national  standard  or  "safe  harbor,"  such  as  an  un- 
qualified person  per  bedroom  standard,  which  industry  representa- 
tives have  sought.  A  uniform  standard  based  on  the  square  footage 
of  a  particular  unit  is  a  possible  third  standard,  which  would  pro- 
vide the  "safe  harbor"  which  the  industry  has  requested,  but  has 
other  problems  which  suggest  local  fiexibility  might  more  effec- 
tively address. 

All  of  these  options,  as  well  as  others,  will  be  considered  in  the 
Department's  rulemaking  process. 

Q.3.  On  Wednesday,  by  voice  vote,  the  Senate  adopted  a  Feingold 
amendment  that  dropped  the  provision  in  the  VA-HUD  appropria- 
tions bill  that  would  have  prohibited  the  enforcement  of  fair  hous- 
ing laws  against  property  insurers.  I  supported  Senator  Feingold. 
Could  you  describe  your  legal  interpretation  of  this  issue? 
A.3.  The  Fair  Housing  Act,  current  regulations,  and  case  law  pro- 
hibit discrimination  in  the  provision  of  property  insurance.  Any 
practice  that  denies  insurance  or  varies  the  terms  and  conditions 
under  which  insurance  is  available  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or  national  origin  is  prohibited  by 
the  Act.  The  law  requires  HUD  to  investigate  and  resolve  com- 
plaints of  discrimination  by  property  insurers.  This  has  been  the 
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consistent  interpretation  of  the  Act  by  HUD  and  the  Justice  De- 
partment in  both  RepubHcan  and  Democratic  Administrations. 
HUD's  General  Counsel  Chester  McGuire  issued  an  opinion  ex- 
pressing this  view  in  1978  as  did  Drew  Days,  III,  then  Assistant 
Attorney  General  for  Civil  Rights,  in  testimony  before  Congress  on 
amendments  to  the  Act.  This  view  has  been  reinforced  several 
times  in  subsequent  years. 

Under  the  Act,  it  is  unlawful  to  "otherwise  make  unavailable  or 
deny  a  dwelling  to  any  person  because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national  origin"  (3604  (a))  and  it  is 
also  a  violation  to  "discriminate  ...  in  the  provision  of  services  or 
facilities  in  connection  therewith"  (3604  (b)).  Application  of  the  Act 
to  insurance  was  made  explicit  in  regulations  issued  by  President 
Bush's  Administration  in  1989  implementing  the  Fair  Housing 
Amendments  Act  of  1988.  Those  regulations  outlaw  "Refusing  to 
provide  .  .  .  property  or  hazard  insurance  ...  or  providing  such 
.  .  .  insurance  differently"  (24  C.F.R.  Section  100.70(d)(4))  on  a 
prohibited  basis. 

Every  Federal  court  that  has  ruled  on  this  issue,  save  one,  has 
ruled  that  the  Fair  Housing  Act  applies  to  insurance  (see  Dunn  v. 
Midwestern  Indemnity  Mid-American  Fire  &  Casualty  Co.,  472  F. 
Supp.  1106  (S.D.  Ohio  1979)  and  McDiarmid  v.  Economy  Fire  & 
Casualty  Co.,  604  F.  Supp.  105  (S.D.  Ohio  1984)).  More  recent 
precedents,  NAACP  v.  American  Family  Mutual  Insurance  Co.,  978 
F.2d  287  (7th  Cir.  1992),  cert,  denied,  113  S.  Ct.  2335  (1993),  Na- 
tionwide Mutual  Insurance  Co.  v.  Cisneros.,  52  F.  3d  1351  (6th  Cir. 
1995),  and  Strange  v.  Nationwide  Mutual  Insurance  Co.,  No.  93- 
6585  (E.D.  Pa.  9-22-94)  reaffirmed  this  principal,  according  def- 
erence to  HUD's  substantive  regulation  promulgated  in  1989  under 
standards  established  in  Chevron  U.S.A.,  Inc.  v.  Natural  Resources 
Defense  Council,  467  U.S.  837  (1984).  Although  the  Fourth  Circuit 
has  held  to  the  contrary,  (Mackey  v.  Nationwide  Insurance  Co.,  724 
F.  2d  419  (4th  Cir.  1984)),  that  decision  was  rendered  prior  to  the 
Department's  regulation  stating  that  insurance  is  covered  by  the 
Act.  The  Seventh  Circuit,  in  the  1992  American  Family  case,  in 
finding  that  insurance  is  covered,  found  the  reasoning  of  the  1984 
4th  Circuit  decision  unpersuasive  and  stated  that  "events  have  by- 
passed Mackey"  and  found  the  regulations  to  be  controlling,  based 
upon  the  Department's  statutory  authority  to  issue  them  and  the 
weight  such  regulations  are  accorded. 

In  May  of  this  year,  the  U.S.  Department  of  Justice  settled  a 
major  insurance  discrimination  suit  that  had  been  brought  under 
the  Fair  Housing  Act.  The  Department  of  Justice  found  that  the 
American  Family  Insurance  Company  had  discriminated  against 
African-American  residents  in  Milwaukee,  Wisconsin  by  instructing 
agents  not  to  write  policies  in  African  American  communities,  fail- 
ing to  return  phone  calls  or  to  keep  appointments  with  residents 
of  these  neighborhoods,  and  offering  inferior  products  when  insur- 
ance was  made  available.  One  sales  manager  instructed  several 
agents  in  writing  to  "Quit  writing  all  those  blacks." 

The  McCarran-Ferguson  Issue 

The  insurance  industry  argues  that  the  McCarran-Ferguson  Act 
of  1945  provides  for  State  regulation  of  the  insurance  industry  and 
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exempts  the  industry  from  the  Fair  Housing  Act.  HUD,  the  Depart- 
ment of  Justice,  and  those  courts  that  have  addressed  this  issue, 
as  noted  above,  reject  this  argument. 

McCarran-Ferguson  states  that  any  Federal  law  that  does  not 
"specifically  relate  to  the  business  of  insurance"  will  be  construed 
so  as  not  to  "invalidate,  impair,  or  supersede"  any  State  law  "regu- 
lating the  business  of  insurance."  15  U.S.C.  Sec.  1012(b).  This  stat- 
ute has  been  interpreted  as  invalidating  any  Federal  law  that  falls 
within  its  coverage  to  the  extent  that  the  Federal  law  conflicts  with 
State  law.  The  Fair  Housing  Act  complements,  rather  than  con- 
flicts with.  State  unfair  trade  practices  acts  and  other  State  civil 
rights  rules.  Therefore,  McCarran-Ferguson  does  not  bar  applica- 
tion of  the  Fair  Housing  Act.  As  the  Sixth  Circuit  stated  earlier 
this  year  in  the  case  of  Nationwide  v.  Cisneros,  "HUD's  interpreta- 
tion of  the  [Fair  Housing]  Act  is  consistent  with  goals  of  the  Act 
and  a  reasonable  interpretation  of  the  statute  ...  we  hold  that  the 
McCarran-Ferguson  Act  does  not  preclude  HUD's  interpretation  of 
the  Act." 

Dual  Regulation  of  the  Insurance  Industry? 

A  related  argument  oflen  asserted  is  that  application  of  the  Fair 
Housing  Act  would  result  in  a  burdensome  system  of  dual  regula- 
tion of  the  insurance  industry.  HUD  has  never  proposed  a  system 
of  insurance  regulation,  dual  or  otherwise.  The  Department  has  no 
interest  in  duplicating  the  States'  rightful  obligations  to  set  rating 
laws,  establish  licensing  procedures,  address  solvency  matters,  or 
administer  any  other  aspect  of  the  regulation  of  the  business  of  in- 
surance. 

What  HUD  is  obligated  to  do  by  law  is  enforce  the  Fair  Housing 
Act.  While  State  insurance  statutes  do  address  some  civil  rights 
matters,  they  simply  do  not  provide  the  protections  offered  by  the 
Act.  Compared  to  most  State  laws,  the  Federal  statute  provides: 

•  Broader  coverage  (many  States  do  not  prohibit  discrimination 
based  on  familial  status  and  handicap), 

•  Additional  procedural  rights  (a  private  right  of  action  in  Federal 
court,  an  investigation  by  HUD  to  determine  if  there  is  reason- 
able cause  to  believe  a  violation  occurred,  and  representation  by 
the  Federal  Government  in  an  administrative  hearing  or  before 
a  Federal  court),  and 

•  More  comprehensive  remedies  (civil  penalties  and  punitive  dam- 
ages). 

When  Senator  Feingold  asked  James  Hall,  one  of  the  lead  attor- 
neys for  the  plaintiffs  in  the  American  Family  case,  why  they  chose 
to  pursue  the  case  under  the  Fair  Housing  Act  rather  than  Wiscon- 
sin State  laws,  he  emphasized  the  following  points:  (1)  the  superior 
range  of  remedies  obtainable  under  the  Fair  Housing  Act;  2)  ambi- 
guity as  to  whether  or  not  State  law  provided  for  a  private  cause 
of  action;  and  3)  for  insurers  that  operate  in  more  than  one  State 
(as  does  American  Family)  the  convenience  and  cost  effectiveness 
of  utilizing  a  Federal  law  rather  than  each  of  several  State  laws. 
(Congressional  Record— Senate,  September  27,  1995,  S.  14363) 

Q.4.  What  have  been  your  main  areas  of  emphasis  in  the  time 
since  May  when  you  became  Acting  Assistant  Secretary? 
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A.4.  Since  arriving  in  the  office  of  Fair  Housing  and  Equal  Oppor- 
tunity, my  primary  emphasis  has  been  on  successful  completion  of 
activities  and  initiatives  which  were  in  progress  at  the  time  of  the 
departure  of  the  former  Assistant  Secretary,  as  well  as  getting  up 
to  speed  on  all  aspects  of  the  Office  of  Fair  Housing,  including  per- 
sonnel and  administrative  matters  with  which  I  was  not  familiar. 
The  Department  was  in  the  process  of  implementing  a  field  reorga- 
nization which  had  been  in  the  works  for  over  a  year,  and  my  ar- 
rival coincided  with  the  last  stages  of  that  process.  Frankly,  a  great 
deal  of  my  time  in  these  first  few  months  has  been  spent  in  the 
area  of  administration  because  of  natural  fallout  from  the  organiza- 
tional and  staff  changes  caused  by  the  reorganization,  and  the  un- 
certainty about  FHEO's  future. 

On  a  policy  level,  I  have  focused  my  attention  on  the  ongoing  ac- 
tivities in  the  various  Offices,  trying  to  deal  with  problem  issues 
and  make  constructive  adjustments,  but  realizing  that  in  the  cur- 
rent unsettled  environment,  more  comprehensive  long-term  plan- 
ning is  difficult.  I  have  particularly  focused  on  several  important 
policy  priorities. 

FHEO  had  committed  to  obtaining  a  significant  number  of  Best 
Practices  agreements  with  Lending  mstitutions  during  FY  1995  as 
part  of  its  Voluntary  Programs  mandate  under  the  FHA,  However, 
due  to  staffing  constraints,  at  the  time  of  my  arrival  in  May  only 
three  Agreements  had  actually  been  executed  (they  were  "big" 
ones,  however,  including  the  MBA  and  Countrywide  Mortgage 
Company).  Responding  to  a  staff  proposal  for  enhancing  our  Best 
Practices  effort,  I  approved  the  formation  of  a  Best  Practices  Task 
Force,  which  utilized  creative  staffing  approaches  to  increase  the 
number  of  persons  available  to  work  on  this  project.  By  the  end  of 
fiscal  year  1995,  the  Task  Force  had  either  agreements  signed  or 
agreea  in  principal  59  lenders.  I  believe  these  cooperative  and  col- 
laborative partnerships  will  have  a  positive  impact  on  opening 
housing  markets  to  populations  that  have  been  shut  out  of  the 
housing  market  in  the  past. 

I  have  initiated  a  series  of  meetings  with  the  Civil  Rights  Divi- 
sion of  the  Department  of  Justice  to  establish  a  closer  working  rela- 
tionship with  them  on  cases  and  issues  of  mutual  concern,  and  will 
continue  to  seek  to  improve  that  relationship.  In  both  the  office  of 
General  Counsel  and  in  FHEO,  I  believe  we  can  make  significant 
progress  to  improve  policy  coordination  and  communication  on  Fair 
Housing  Act  and  other  civil  rights  issues. 

I  have  supported  the  completion  of  the  Business  Practices  Rede- 
sign (BPR)  analysis  of  our  Fair  Housing  Act  enforcement.  The  BPR 
process,  which  is  currently  being  conducted  by  Price-Waterhouse,  is 
evaluating  all  of  the  processes  used  for  intake,  investigation,  concil- 
iation, and  making  determinations  in  cases  filed  under  the  Act, 
with  the  goal  of  making  recommendations  which  will  improve  the 
process  nationally.  The  BPR  process  is  well  underway,  with  assess- 
ments of  processes  used  in  our  field  offices  and  headquarters  al- 
ready performed  and  an  envisioning  and  "quick  fix"  process  already 
underway.  We  expect  a  preliminary  report  from  this  process  in 
January  or  February. 

I  have  been  meeting  with  individuals  and  gn'oups  to  develop  an 
understanding  of  their  issues  and  concerns  as  they  related  to 
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HUD's  fair  housing  enforcement.  These  groups  include  the  Na- 
tional Association  of  Realtors,  the  Mortgage  Bankers  Association, 
the  National  League  of  Cities,  various  disability  rights  groups,  the 
Leadership  Conference  on  Civil  Rights,  the  Consumer  Bankers  As- 
sociation, and  officials  of  numerous  multifamily  housing  organiza- 
tions. I  have  also  devoted  a  lot  of  time  to  analyzing  issues  which 
appear  to  have  created  problems  in  the  past,  such  as  our  First 
Amendment  policy.  My  thought  has  been  directed  both  at  deter- 
mining the  appropriate  policy,  and  at  establishing  reliable  mecha- 
nisms to  ensure  that  policies  adopted  at  the  Headquarters  level  are 
fully  and  effectively  implemented  in  the  field. 

In  short,  I  have  spent  4V2  months  informing  myself  on  the  whole 
range  of  issues  with  which  the  Office  of  Fair  Housing  and  Equal 
Opportunity  must  deal,  both  internally  and  externally,  as  well  as 
introducing  and/or  reacquainting  myself  to  the  various  interests 
and  constituent  groups  who  regularly  interact  with  and  are  af- 
fected by  the  Office  and  its  policies. 

Q.5.  That  are  your  top  priorities  for  the  next  15  months? 

A.5.  While  all  priorities  must,  given  the  nature  of  the  work,  be  set 
with  flexibility  in  mind,  I  hope  to  keep  my  attention  focused  on  the 
following  six  areas: 

Title  VIII 

I  will  continue  the  effort  begun  over  last  2  years  to  improve  the 
handling  of  Title  VHI  complaints  in  the  10  field  offices.  This  Ad- 
ministration has  made  significant  progress  in  improving  the  qual- 
ity of  work  on  Title  VHI  complaints  and  in  reducing  the  time  it 
takes  to  resolve  them.  Through  the  BPR  process,  I  expect  we  will 
further  improve  the  quality  of  our  work,  and  the  efficiency  of  our 
operations.  Through  training  and  the  publication  of  the  first  ever 
enforcement  manual  for  fair  housing  field  staff,  I  hope  to  instill  a 
greater  sense  of  professionalism  and  a  higher  level  of  expertise  in 
FHEO  staff.  I  consider  even-handedness  in  investigations  and 
conciliations  a  hallmark  of  professionalism.  Further,  I  will  be  con- 
sidering whether  any  changes  or  additional  guidance  are  necessary 
in  the  areas  of  conciliation  and  intake. 

Voluntary  Programs 

I  will  continue  to  develop  partnerships  through  the  Best  Prac- 
tices Agreements.  I  hope  to  have  75  to  100  agreements  signed  by 
the  end  of  the  calendar  year. 

Funded  Programs 

Assuming  that  the  Congress  provides  HUD  with  funding  for  the 
Fair  Housing  Initiatives  Program  and  the  Fair  Housing  Assistance 
Program  in  fiscal  year  1996,  I  hope  to  continue  the  progress  that 
has  been  made  in  improving  the  quality  and  efficiency  of  our  ad- 
ministration of  both  of  these  programs.  For  FHIP,  I  plan  to  in- 
crease our  performance  monitoring  of  grantees.  Under  the  FHAP 
program,  I  plan  to  work  with  local  agencies  to  insure  that  the 
staffs  are  fully  trained  and  the  agencies  are  capable  of  maintaining 
their  substantially  equivalent  status. 
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Fair  Housing  Planning 

My  emphasis  in  implementing  the  fair  housing  planning  provi- 
sions, applicable  to  State  and  local  agencies  that  receive  CDBG  and 
HOME  funds,  will  be  to  work  closely  with  local  communities  to 
make  the  planning  process  a  meaningful  and  constructive  one, 
rather  than  a  burden.  I  plan  to  emphasize  educating  local  commu- 
nities and  community  members  about  their  rights  under  the  fair 
housing  planning  process. 

Program  Compliance 

Finally,  insuring  the  Department's  own  programs  and  activities 
are  consistent  with  the  fair-housing  laws  will  be  a  high  priority  for 
me.  HUD  must  set  an  example  by  the  way  it  does  its  business. 
Government  can  never  be  a  credible  enforcer  of  laws  which  it  does 
not  itself  take  seriously. 
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U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 
THE  SECRETARY 

WASHINGTON,  D.C.  20410-0001 


October  23,  1995 


Honorable  Alfonse  M.  D'Amato 
United  States  Senate 
Washington,  D.C,   20510 

Dear  Senator  D'Amato: 

I  am  pleased  to  forward  to  you  the  completed  answers  to 
Senator  Bond' s  Supplemental  questions  for  the  record  for 
ElizcLbeth  K.  Julian,  Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

I  am  happy  to  see  that  under  your  leadership  the  Committee 
is  working  expeditiously  to  fill  these  extremely  key  posts.   As 
always,  I  look  forward  to  working  with  you  in  the  future  cind 
continuing  our  partnership  to  ensure  housing  opportunities  for 
all  Americans. 


Sincerely, 


Henry  G./cisneros 


Enclosures 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  BOND  FROM 
ELIZABETH  K.  JULIAN 


October  11,  1995 


OFFICE  OF  THE  ASSISTANT  SECRETARY 

FOR  FAIR  HOUSING  AND  EQUAL  OPPORTUNITY 


The  Honorable  Christopher  S.  Bond 
Senate  Committee  on  Banking  and  Urban  Affairs 
534  Dirksen  Senate  Office  Building 
Washington,  D.C.   20510 

Dear  Senator  Bond: 

I  would  like  to  take  this  opportunity  to  respond  to  the 
issues  that  were  raised  during  your  opening  statement  before  the 
Senate  Banking  Committee  on  September  29 j  1995,  concerning  my 
ability  to  administer  the  Office  of  Fair  Housing  and  Equal 
Opportunity  at  HUD.   As  an  initial  matter,  it  is  important  to 
note,  that  the  General  Counsel,  HUD's  Designated  Agency  Ethics 
Official,  and  the  U.S.  Office  of  Government  Ethics  have  reviewed 
the  issues  you've  raised  and  have  determined  that  I  am  in  full 
compliance  with  all  ethical  laws  and  regulations . 

As  required  by  law,  I  have  recused  myself  from  participating 
in  matters  in  which  I  have  a  financial  interest.   I  have  recused 
myself  from  participating  in  particular  matters  over  which  my 
spouse's  law  firm  provides  representation  as  well  as  the  pending 
appeal  of  an  attorney  fee  award  against  the  Department.   In 
addition,  I  have  executed  recusals  from  particular  matters  which 
may  create  an  appearance  of  loss  of  impartiality  despite  the  fact 
that  I  have  no  continuing  financial  interest  in  the  matter. 
These  include  the  pending  law  suits  of  Walker  v.  City  of  Dallas. 
HUD  and  DHA  and  Young  v.  Cisneros. ,  independent  of  the  attorney 
fee  issue  in  the  Walker  case.   In  so  doing,  I  have  been  advised 
by  counsel  that  I  have  gone  beyond  what  was  required  of  me  by 
statute  and  regulation. 

Your  statement  raised  two  specific  concerns  that  I  would 
like  to  address.   First,  it  appears  that  you  are  concerned  that 
pending  litigation,  namely,  an  appeal  of  an  attorney  fee  award 
against  HUD  in  the  Walker  litigation,  may  create  an  appearance  of 
a  conflict  of  interest  with  my  nomination  to  the  position  of 
Assistant  Secretary  for  Fair  Housing  and  Equal  Opportunity.   As 
indicated  above,  to  avoid  such  appearance  concerns,  I  have 
recused  myself  from  participating  in  all  particular  matters  that 
involve  this  case.   Notwithstanding,  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity  has  no  decision  making 
authority  in  fee  award  cases  at  HUD.   The  Office  of  the  General 
Counsel  is  the  office  in  HUD  that  works  in  concert  with  the 
Department  of  Justice  to  resolve  fee  award  cases.   Moreover,  in 
order  to  further  eliminate  even  the  appearance  of  a  conflict, 
please  be  advised  that,  although  the  order  entered  by  the  Court 
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found  HUD,  the  City  of  Dallas  and  the  Dallas  Pxiblic  Housing 
Authority  jointly  and  severably  liable  for  fees,  the  order  for 
payment  of  fees  entered  by  the  Court  on  my  behalf  was  directed 
only  to  the  City  of  Dallas  at  my  request.   Again,  this  action 
goes  beyond  what  was  recpiired  of  me  by  statute  and  regulation. 

Second,  you  expressed  concern  that  my  involvement  in  making 
and  implementing  policy  decisions  that  result  from  final 
decisions  in  the  cibove-referenced  cases  creates  the  appearance  of 
a  conflict  of  interest.   Rest  assured  that  any  appearance  that 
may  arise  under  such  circumstances,  would  be,  at  best,  illusory. 
As  an  initial  matter,  I  have  no  continuing  financial  interest  in 
these  pending  law  suits.   My  financial  interest  with  regard  to 
these  cases  is  limited  to  the  appeal  of  the  attorney  fee  award  in 
Walker,  which  was  for  time  expended  in  1992  and  1993,  prior  to  my 
coming  to  HUD,  and  which  involves  a  matter  that  is  separate  and 
distinct  from  the  pending  litigation  on  the  merits.   In  addition, 
the  U.S.  Office  of  Government  Ethics  has 'determined  that 
participation  in  the  "consideration  or  adoption  of  broad  policy 
options  that  are  directed  to  the  interests  of  a  large  and  diverse 
group  of  persons"  does  not  create  a  conflict  of  interest. 

I  hope  that  I  have  adequately  addressed  your  concerns .   I 
would  be  happy  to  meet  with  you  to  discuss  this  or  other  matters 
in  connection  with  my  nomination  at  your  convenience. 


Sincerely, 


Eliaajbeth  Julia^ 
Accing  Deputy  Assistant  Secretary 
for  Policy  and  Initiatives 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  BOND 
FROM  ELIZABETH  K.  JULIAN 

Q.l^.  Ms.  Julian,  during  your  practice  of  law  in  Texas  you  were 
one  of  the  lead  attorneys  on  a  number  of  class  actions  housing  dis- 
crimination cases  in  which  the  Department  of  Housing  and  Urban 
Development  was  and  is  a  defendant.  Please  list  all  cases  in  which 
you  were  an  attorney  and  HUD  was  or  is  a  defendant?  What  is  the 
status  of  these  cases? 
A.1^.  Cases  which  are  pending  against  HUD: 

Walker  v.  HUD,  et  al — ^The  1987  Consent  Decree  was  vacated  at 
request  of  Plaintiffs.  I  have  asked  the  General  Counsel  to  advise 
you  of  the  current  status  of  the  case  since  I  have  not  been  involved 
in  the  matter  since  I  came  to  HUD. 

Young  V.  Cisneros — I  know  generally  that  a  final  remedy  order 
is  in  the  implementation  stage.  Again,  I  have  requested  that  the 
General  Counsel  provide  you  with  the  current  status. 

NAACP  V.  Housing  Authority  of  the  City  of  Commerce — ^This  is  a 
case  against  the  Commerce  Housing  Authority  and  HUD  which 
was  brought  by  my  ex-law  partner  early  January  of  1988  just  as 
I  was  leaving  the  firm  to  be  executive  director  of  legal  services.  My 
name  erroneously  appeared  on  the  signature  page  of  the  pleading 
but  I  was  never  involved  in  the  litigation  in  any  way.  (Apparently 
our  secretary  used  the  signature  file  on  the  computer  which  had 
not  yet  removed  my  name.)  I  did  not  know  that  I  was  even  on  the 
pleading  until  I  came  to  HUD  and  it  was  pointed  out,  at  which 
time  I  recused  myself  from  that  case  as  well.  That  recusal  contin- 
ues in  effect,  but  I  was  not  counsel  for  plaintiffs  and  I  have  never 
had  any  financial  interest  in  the  case.  Again,  I  have  asked  the  Gren- 
eral  Counsel  to  advise  you  of  the  current  status  of  that  case. 

Cases  which  are  concluded  against  HUD: 

Clients  Council  v.  Pierce — Housing  desegregation  case  in  Tex- 
arkana,  Arkansas,  concluded  in  1983  with  final  remedy  order. 

Givens  v.  Prairie  Creek  Apts,  et  al — ^Title  VHI  case  against  an 
apartment  owner,  concluded  in  1985  with  judgment  entered  in 
favor  of  defendants. 

Wooten  V.  DHA,  et  al — Suit  to  stop  demolition  of  Washington 
Place  public  housing  project  in  Dallas,  final  settlement  entered  in 
1984. 

Lee  V.  Kemp — ^This  case  involved  homeless  issues  and  concluded 
in  1989  with  a  settlement  (I  was  not  very  involved  in  this  case  and 
don't  remember  any  of  the  details.) 

Banks  V.  Robin  Square,  et  al — ^This  is  a  case  brought  on  behalf 
of  African-American  residents  of  a  slum  Section  8  rehab  project 
called  Robin  Square  against  the  Dallas  Housing  Authority  and  the 
owners  of  Robin  Square.  HUD  was  briefly  brought  in  as  a  third 
party  defendant  by  the  Dallas  Housing  Authority  in  the  litigation 
in  1988.  No  substantive  claims  were  asserted  against  HUD  by 
plaintiffs.  However,  interim  fees  were  sought  against  HUD  for  op- 
posing a  preHminary  injunction  sought  by  plaintiffs.  The  represen- 
tation occurred  while  I  was  an  employee  of  Legal  Services  of  North 
Texas,  and  any  award  for  fees  and  expenses  belongs  to  them.  I 
have  no  financial  interest  in  the  matter.  HUD  was  dismissed  from 
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the  case  in  1988.  However,  I  recused  myself  in  this  case  when  I 
came  to  HUD  to  avoid  an  appearance  of  conflict. 

This  is  complete  to  the  best  of  my  memory,  though  it  is  possible, 
that  there  was  a  case  somewhere  during  the  past  20  years  that  I 
have  forgotten  about,  but  it  would  be  long  since  over. 

Q.l.b.  Do  you  have  any  continuing  economic  interest  in  any  of 
these  cases?  If  so,  please  identify  the  case  and  the  extent  and  na- 
ture of  the  economic  interest?  Please  describe  all  parties  with  an 
economic  interest  in  these  cases,  the  extent  of  the  economic  inter- 
est, and  your  relationship  to  these  parties? 

A.l.b.  Walker — As  previously  indicated  to  the  Committee,  I  have 
an  interest  in  an  attorneys  fees  award  for  a  portion  of  tne  case, 
which  was  pending  when  I  came  to  work  at  HUD.  The  recently  en- 
tered fee  opinion  found  the  city  of  Dallas,  the  Dallas  Housing  Au- 
thority, and  HUD  jointly  and  severally  liable  for  a  portion  of  the 
fees  sought.  The  Court  nas  entered  an  order  directing  the  city  of 
Dallas  (not  HUD)  to  pay  these  fees,  at  my  request.  (The  joint  and 
several  portion  is  approximately  $122,000,  but  my  total  award  is 
approximately  $167,000,  which  includes  fees  attributed  solely  to 
the  city  and  the  Housing  Authority.)  The  issue  is  in  the  fee  applica- 
tion involved  attempts  to  modify  the  Consent  Decree  with  the  city 
of  Dallas.  (The  city  of  Dallas  entered  into  a  separate  Consent  De- 
cree with  the  Plaintiffs,  to  which  HUD  is  not  a  party.)  The  defend- 
ants attempted  to  get  the  Court  to  approve  a  renovation  plan  for 
the  West  Dallas  Projects  which  would  have  required  modification 
of  the  City  Consent  Decree.  Plaintiffs  successfully  opposed  those  ef- 
forts, and  the  matter  was  concluded  when  the  motions  were  with- 
drawn in  1993. 

I  have  no  other  financial  interest  in  these  cases. 

To  the  best  of  my  knowledge  the  other  persons  who  have  a  finan- 
cial interest  in  these  cases  include  the  plaintiffs,  the  city  of  Dallas, 
the  Dallas  Housing  Authority,  the  lawyers  for  all  the  defendants, 
and  the  Law  Office  of  Michael  M,  Daniel,  P.C.  I  do  not  know  the 
exact  amount  of  the  interest,  but  it  would  be  in  the  nature  of  attor- 
neys fees  that  may  be  paid  or  awarded  in  connection  with  the  rep- 
resentation, or  in  the  nature  of  damages  (not  against  HUD)  for  the 
plaintiffs. 

I  have  no  formal  relationship  with  any  of  the  parties.  I  was  law 
partners  with  Michael  Daniel  from  January  1981-February  1988. 
I  continued  to  be  cocounsel  with  his  firm  in  the  cases  listed  above 
after  I  returned  to  solo  private  practice  in  1990  and  we  continue 
to  be  friends.  I  also  have  professional  and  personal  friendships  that 
have  developed  over  the  years  with  the  various  lawyers  for  the  de- 
fendants and  individuals  in  official  positions  with  the  institutional 
defendants.  In  addition,  of  course,  I  nad  an  attorney-client  relation- 
ship with  the  plaintiffs,  which  I  ended  when  I  came  to  HUD  and 
withdrew  from  that  representation. 

Q.2^.  Ms.  Julian,  it  is  my  understand  that  at  least  two  of  the 
class  action  housing  discrimination  cases.  Young  v.  Cisneros  and 
Walker  v.  Cisneros,  of  which  you  were  a  lead  attorney  are,  in  your 
own  words,  "ongoing  and  have  resulted  in  policy,  operational,  regu- 
latory, and  structural  changes  in  HUD,  local  PHA's,  and  the  cities 
involved."  These  cases  are  likely  to  continue  to  have  a  far-reaching 
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and  pervasive  impact  on  HUD's  overall  fair  housing  policies,  initia- 
tives, and  future  legal  positions.  Please  fully  descrioe  the  facts  and 
circumstances  of  each  case  and  the  principles  of  fair  housing  law 
which  are  central  to  each  case? 

A.2^.  The  facts  in  Young  are  set  out  in  the  attached  opinion  by 
the  Court  (Attachment  "A"),  as  are  the  principles  of  fair  housing 
law.  The  Walker  case  alleged  that  the  Dallas  Housing  Authority, 
HUD,  and  the  city  of  Dallas  had  created  a  de  jure  segregated  sys- 
tem of  public  housing  in  the  city  of  Dallas,  had  failed  to  disestab- 
lish that  dual  system  and  instead  had  perpetuated  that  system  to 
the  detriment  of  the  African-American  Plaintiffs  Class  by  subject- 
ing them  to  a  racially  separate  and  unequal  assisted  housing  sys- 
tem. The  principles  of  law  were  essentially  the  same  as  those  in 
the  Young  and  Clients'  Council  cases.  Those  cases  involve  estab- 
lished constitutional  principles  regarding  state  imposed  racial  seg- 
regation, and  the  duty  to  disestablish  that  system  and  remove  the 
harmful  vestiges  of  that  system  as  set  out  in  the  Court's  opinion. 
The  Fair  Housing  Act  causes  of  action  are  in  addition  to,  but  essen- 
tially based  on  the  same  facts  as,  the  constitutional  claims. 

Q.2.b.  Even  though  you  have  agreed  to  recuse  yourself  from  active 
involvement  in  Young  and  Walker,  how  do  you  plan  to  perform 
your  duties  as  Assistant  Secretary  of  Fair  Housing  and  Equal  Op- 
portunity without  consideration  of  your  previous  position  as  a  lead 
attorney  in  these  cases  against  the  Department  of  Housing  and 
Urban  Development? 

A.2.b.  As  a  lawyer,  I  represented  my  clients  to  the  best  of  my  abil- 
ity. The  knowledge  and  experience  about  HUD  programs  and  fair 
housing  law,  much  of  it  learned  in  the  context  of  my  legal  practice, 
is  one  of  the  things  that  makes  me  qualified  for  this  position.  How- 
ever, as  Assistant  Secretary  I  would  not  be  constrained  by  positions 
I  may  have  taken  on  behalf  of  clients  when  I  was  in  private  prac- 
tice. As  Assistant  Secretary  I  will  make  decisions  and  exercise 
judgment  based  upon  my  own  independent  assessment  of  what 
would  be  the  most  appropriate  policies  for  the  Department  to  fol- 
low, consistent  with  the  approval  of  the  Secretary.  I  will  not  pursue 
policy  positions  which  I  do  not  believe  are  legally  justified  or  wise 
policy. 

As  I  indicated  in  my  opening  statement,  in  agreeing  to  come  to 
HUD  at  all,  and  certainly  in  accepting  the  nomination  for  this  posi- 
tion, I  made  a  conscious  choice  to  move  to  a  new  role,  which  entails 
a  different  set  of  responsibilities  and  perspectives.  I  would  not  have 
agreed  to  take  on  this  position  if  I  did  not  believe  that  I  could  and 
would  discharge  my  duties  consistent  with  those  responsibilities. 

Q.3.  Ms.  Julian,  since  your  employment  by  the  Department  of 
Housing  and  Urban  Development,  have  you  had  any  contact  with 
any  of  tne  plaintiffs,  plaintiffs'  attorneys  or  interested  parties  in  ei- 
ther Young  or  Walker?  Please  identify  all  contacts  and  the  com- 
plete subject  matter  of  all  such  contacts. 

A.3.  I  don't  believe  I  have  had  contact  with  any  of  the  plaintiffs 
since  I  came  to  HUD.  I  have  seen  and/or  talked  to  Mike  Daniel  pe- 
riodically over  the  past  2  years  when  I  am  home.  I  have  no  way 
of  identifying  all  those  contacts,  which  have  been  personal  and  so- 
cial in  nature  (our  children  are  friends).  I  called  him  to  get  infor- 
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mation  about  some  dates  and  circumstances  I  could  not  remember 
to  assist  me  in  answering  these  questions.  I  called  Laura  Beshara, 
a  lawyer  in  Michael  Daniel's  law  firm,  when  she  had  her  baby 
sometime  this  past  year.  I  have  probably  seen  some  of  the  lawyers 
for  the  city  or  the  Housing  Authority  at  social  functions  sometime 
over  the  past  2  years,  and,  of  course,  I  have  had  regular  contact 
with  the  attomevs  for  HUD.  There  is  simply  no  way  to  identify  all 
the  contacts  and  subject  matter  of  such  contacts  over  the  past  2 
years. 

Q.4^.  Ms.  Julian,  you  currently  have  an  outstanding  award  of  at- 
torney fees  of  approximately  $167,000  against  the  Department  of 
Housing  and  Urban  Development.  That  is  the  basis  of  that  award 
and  what  steps  have  you  taken  to  ensure  that  no  actions  taken  by 
you  will  affect  the  appeal  by  HUD  or  Justice  of  this  award? 
A.4^.  The  fee  opinion  found  the  city  of  Dallas,  the  Dallas  Housing 
Authority,  and  HUD  jointly  and  severally  liable  for  a  portion  of  the 
fees  sought  (approximately  $122,000).  (The  basis  for  the  fee  award 
is  the  Court's  determination  that  plaintiffs  were  prevailing  parties 
in  their  opposition  to  the  motion  by  the  city  of  Dallas  and  HUD  to 
approve  the  West  Dallas  Agreement,  which  would  have  resulted  in 
a  modification  of  the  Consent  Decree  between  the  City  and  the 
Plaintiffs,  as  well  as  fees  for  monitoring  and  enforcing  the  City 
Consent  Decree. 

When  I  came  to  HUD  I  reviewed  the  conflict  of  interest  issues 
related  to  these  cases  with  ethics  counsel  in  the  Department  to 
make  sure  I  took  whatever  action  would  be  appropriate  in  that  re- 
gard. They  prepared  and  I  executed  the  recusals  that  they  deemed 
sufficient  to  address  any  conflict  and  appearance  of  conflict  issues. 
When  I  became  acting  deputy  assistant  secretary  I  renewed  the 
recusals  in  the  Walker  and  Young  cases.  In  addition,  as  I  have  ad- 
vised you  by  letter,  at  my  request,  the  Court  entered  an  order  di- 
rected only  toward  the  city  of  Dallas  for  payment  of  my  fees, 
though  I  do  not  believe  that  was  necessary  in  light  of  my  recusals. 
I  have  been  and  continue  to  be  prepared  to  take  what  ever  steps 
the  ethics  officials  advise  me  are  necessary  and  appropriate  in  this 
regard. 

Q.4.b.  Do  you  or  your  husband  have  the  possibility  for  any  other 
attomev  fee  award  for  any  cases  in  which  the  Department  of  Hous- 
ing and.  Urban  Development  is  the  defendant  (including  those  pre- 
viously adjudicated  or  awaiting  final  adjudication)? 
A.4.b.  No.  The  Walker  fee  was  the  only  award  in  which  we  retain 
any  interest  (my  husband  is  representing  me  in  the  appeal). 

Q.5^.  Ms.  Julian,  what  is  the  role  of  HUD  in  addressing  issues 
concerning  allegations  of  discrimination  in  the  provision  of  insur- 
ance, including  nousing  insurance,  under  the  Fair  Housing  Act? 
A.5^.  The  Fair  Housing  Act  (Act),  current  regulations,  and  case 
law  require  HUD  to  investigate  and  resolve  complaints  of  discrimi- 
nation by  property  insurers. 

Generally,  in  order  to  secure  a  mortgage  loan  for  the  purchase 
of  a  home,  a  buyer  is  required  to  have  property  insurance.  Such  in- 
surance is  also  required  to  maintain  a  dwelling.  Therefore,  avail- 
ability of  insurance  on  equitable  terms  is  essential  to  enjoy  the  full 
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benefits  and  privileges  of  home  ownership.  When  a  buyer  is  denied 
insurance  because  of  his  or  her  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  ori^n  then  housing  is  effectively  made 
unavailable  to  that  buyer  in  violation  of  the  Fair  Housing  Act.  As 
the  Seventh  Circuit  concluded  in  the  American  Family  case,  "No  in- 
surance, no  loan;  no  loan,  no  house;"  (NAACP  v.  American  Family 
Mutual  Insurance  Co.,  978  F.  2d  287  (7th  Cir.  1992),  cert,  denied, 
113S.Ct.  2335(1993)). 

This  has  been  the  consistent  interpretation  of  the  Fair  Housing 
Act  by  HUD  and  the  Department  of  Justice  in  both  Republican  and 
Democratic  Administrations.  HUD's  (general  Counsel  Chester 
McGuire  issued  an  opinion  expressing  this  view  in  1978  as  did  then 
Assistant  Attorney  General  for  Civil  Rights,  Drew  S.  Days,  HI, 
when  testifying  on  legislation  to  amend  the  Act.  This  view  has  been 
reasserted  several  times  in  the  intervening  years. 

The  Bush  Administration  explicitly  applied  the  Act  to  insurance 
when  promulgating  the  1989  regulations  implementing  the  Fair 
Housing  Amendments  Act  of  1988.  And,  in  his  recent  Executive 
Order  12892 — Leadership  and  Coordination  of  Fair  Housing  in 
Federal  Programs:  Affirmatively  Furthering  Fair  Housing,  Presi- 
dent Clinton  made  explicit  reference  to  the  coverage  of  property  in- 
surance discrimination  under  the  Fair  Housing  Act  when  he  called 
for  HUD  to  promulgate  regulations  describing  the  nature  and  scope 
of  coverage  and  the  conduct  prohibited  by  property  insurers  under 
the  Fair  Housing  Act. 

Every  Federal  court  that  has  ruled  on  this  issue,  save  one,  has 
reaffirmed  this  authority  by  concluding  that  the  Fair  Housing  Act 
applies  to  insurance.  Dunn  v.  Midwestern  Indemnity  Mid-Amer- 
ican; Fire  &  Casualty  Co.,  472  F.  Supp.  1106  (S.D.  Ohio  1979)  and 
McDiarmid  v.  Economy  Fire  &  Casualty  Co.,  604  F.  Supp.  105 
(S.D.  Ohio  1984)  established  the  applicability  of  the  Fair  Housing 
Act  to  discriminatory  insurance  practices.  More  recent  precedents, 
NAACP  V.  American  Family  Mutual  Insurance  Co.,  978  F.2d  287 
(7th  Cir.  1992),  cert,  denied,  113  S.  Ct.  2335  (1993),  Nationwide 
Mutual  Insurance  Co.  v.  Cisneros,  No.  C3-92-52  (S.D.  Ohio,  Feb- 
ruary 24,  1994),  and  Strange  v.  Nationwide  Mutual  Insurance  Co., 
No.  93-6585  (E.D.  Pa.  9-22-94)  reaffirmed  this  principal,  according 
deference  to  HUD's  substantive  regulation  promulgated  in  1989 
under  standards  established  in  Chevron  U.S.A.,  Inc.  v.  Natural  Re- 
sources Defense  Council,  467  U.S.  837  (1984). 

The  one  dissenting  case,  [Mackey  v.  Nationwide,  724  F.2d  419 
(4th  Cir.  1984)]  was  decided  before  that  1989  regulation  was  writ- 
ten. In  the  1992  American  Family  case  the  Seventh  Circuit  ruled 
that  the  Act  applied  to  insurance  and  cited  HUD's  1989  rule  when 
it  concluded  "events  had  bypassed  Mackev." 

Just  recently,  on  May  1,  1995,  the  Sixth  Circuit  followed  the  Sev- 
enth Circuit  and  joined  the  long  line  of  courts  that  have  upheld  the 
Department's  jurisdiction  in  a  suit  filed  by  the  Nationwide  Insur- 
ance Company  contesting  the  HUD's  authority  to  investigate  an  al- 
legation of  insurance  discrimination  under  the  Act.  Nationwide  Mu- 
tual Ins.  Co.  V.  Cisneros,  No.  94-3296  (6th  Cir.  May  1,  1995). 

Q.5.b.  What  is  the  role  of  States  in  addressing  issues  concerning 
allegations  of  discrimination  in  the  provision  of  insurance,  includ- 
ing housing  insurance,  under  the  Fair  Housing  Act? 
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A.5.b.  Each  State  regulates  the  insurance  business  by,  among 
other  things,  setting  rating  laws,  establishing  licensing  procedures, 
and  addressing  solvency  matters.  Although  there  are  model  insur- 
ance laws,  many  State  laws  differ  from  one  another  in  their  cov- 
erage of  insurance  matters.  In  contrast,  the  Act  establishes  na- 
tional protections  against  property  insurance  discrimination.  While 
many  State  insurance  laws  do  address  some  civil  rights  matters, 
they  simply  do  not  provide  the  protections  offered  by  the  Fair 
Housing  Act.  Unlike  most  State  laws,  the  Federal  statute  provides: 

•  Broader  coverage  (many  States  do  not  prohibit  discrimination  on 
the  basis  of  familial  status  or  handicap); 

•  Additional  procedural  rights  (a  private  right  of  action  in  Federal 
court,  an  investigation  by  HUD  to  determine  if  there  is  reason- 
able cause  to  believe  a  violation  occurred,  and  representation  by 
the  Federal  Government  in  an  administrative  hearing  or  before 
a  Federal  court),  and 

•  More  comprehensive  remedies  (civil  penalties  and  punitive  dam- 
ages). 

The  Fair  Housing  Act  contemplates  that  State  or  local  govern- 
ments may  also  have  laws  which  provide  protection  against  dis- 
crimination in  property  insurance.  Where  these  civil  rights  laws 
are  "substantially  equivalent"  to  the  Act  because,  among  other 
things,  they  offer  the  same  remedies  and  rights  provided  by  the 
Federal  law,  the  Department  will  so  certify.  In  those  situations,  the 
Department  will  refer  complaints  received  to  the  State  agency  for 
processing  and  will  reimburse  the  State  for  its  activities. 

Q.5.C.  Please  be  very  specific  in  describing  what  you  believe  con- 
stitutes discrimination  in  the  provision  of  housing  insurance,  both 
under  State  law  and  under  the  Fair  Housing  Act? 
A.5.C.  When  enacting  Federal  civil  rights  laws,  including  the  Fair 
Housing  Act  in  1968  and  the  Fair  Housing  Amendments  Act  in 
1988,  Congress  gave  meaning  to  the  Federal  constitutional  guaran- 
tee against  discrimination  and  rejected  the  uncertainties  and  the 
inconsistencies  which  result  from  a  State-by-State  approach  to  pro- 
tecting this  fundamental  right. 

The  Federal  Fair  Housing  Act  prohibits  any  practice  that  denies 
insurance  or  varies  the  terms  and  conditions  under  which  insur- 
ance is  available  because  of  discrimination.  It  could  therefore  be 
unlawful  under  FHA  to  refuse  to  sell  insurance,  vary  the  terms  or 
conditions  under  which  a  policy  is  made  available,  establish  dif- 
ferent qualifications  or  requirements,  offer  different  services,  utilize 
different  safes  and  marketing  practices,  or  otherwise  make  insur- 
ance or  insurance  related  services  unavailable  or  to  make  them 
available  on  different  terms  because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national  origin. 

State  laws  not  substantially  equivalent  to  the  Act  generally  are 
not  as  comprehensive  as  the  Federal  Fair  Housing  Act  in  address- 
ing the  breadth  of  discriminatory  housing  practices.  This  is  evi- 
denced in  the  case  of  property  insurance  discrimination  by  the  pau- 
city of  cases  relying  on  State  laws  to  redress  discrimination  claims. 
The  victims  of  discrimination  have  relied  instead  on  the  Federal 
law. 


189 

For  example,  when  Senator  Feingold  asked  James  Hall,  one  of 
the  lead  attorneys  for  the  plaintiffs  in  the  American  Family  case, 
whv  they  chose  to  pursue  the  case  under  the  Fair  Housing  Act 
rather  tnan  Wisconsin  State  laws,  he  emphasized  the  following 
points:  (1)  the  superior  range  of  remedies  obtainable  under  the  Fair 
Housing  Act;  (2)  ambiguity  as  to  whether  or  not  State  law  provided 
for  a  private  cause  of  action;  and  (3)  for  insurers,  like  American 
Family,  that  operate  in  more  than  one  State,  the  convenience  and 
cost  effectiveness  of  utilizing  a  Federal  law  rather  thsm  each  of  sev- 
eral State  laws.  (Congressional  Record — Senate,  September  27, 
1995,  S.  14363). 

Q.6.  Ms.  Julian,  what  is  the  interrelation  of  the  Fair  Housing  Act 
with  regard  to  the  Right  of  Free  Speech  under  the  First  Amend- 
ment. In  particular,  HUD  continues  to  investigate  and  threaten  in- 
dividuals with  violations  under  the  Fair  Housing  Act  who,  for  ex- 
ample, protest  the  development  of  drug  rehabilitation  halfway 
houses  in  their  neighborhoods.  Is  this  an  appropriate  use  of  the 
Fair  Housing  Act?  Please  describe  current  policy  and  please  iden- 
tify all  outstanding  Fair  Housing  cases  with  a  First  Amendment 
nexus  and  the  circumstances  of  each  case? 

A.6.  I  must  respectfully  disagree  that  "HUD  continues  to  inves- 
tigate and  threaten  individuals  with  violations  under  the  Fair 
Housing  Act  who  protest  the  development  of  drug  rehabilitation 
halfway  houses  in  their  neighborhoods."  The  Department's  policy  is 
set  out  in  the  Guidance  issued  on  September  2,  1994,  which  is  at- 
tached (Attachment  "B").  I  have  been  assured  by  the  Office  of  Gen- 
eral Counsel  that  this  guidance  is  both  consistent  with  case  law, 
and  where  policy  options  exist  under  the  law,  errs  on  the  side  of 
protection  of  the  First  Amendment. 

Under  the  guidance  issued  in  September  of  1994,  any  fair  hous- 
ing complaint  which  appears  to  involve  allegations  that  First 
Amendment  protected  activities  comes  to  Headquarters  for  analysis 
and  decision  as  to  whether  the  complaint  should  be  accepted  for  fil- 
ing, and  provides  other  provisions  which  direct  how  investigation 
should  proceed  to  insure  First  Amendment  rights  are  not  "chilled." 
That  practice  will  continue. 

I  have  also  directed  the  Office  of  Investigations  to  conduct  regu- 
lar training  on  the  First  Amendment  guidance  to  insure  that  cases 
are  properly  identified  and  handled  at  the  intake  level.  In  addition, 
I  intend  to  emphasize  supervisor  accountability  in  the  field,  and  to 
take  appropriate  personnel  action  to  insure  that  my  expectations  in 
this  regard  will  be  met.  If,  after  all  the  precautions  and  training, 
a  complaint  is  incorrectly  accepted  or  investigated,  I  will  act  imme- 
diately upon  it  coming  to  my  attention  to  stop  an  inappropriate  ac- 
tion, and  so  advise  the  parties. 

Since  the  issuance  of  the  guidance  HUD  FHEO  has  reviewed  ap- 
proximately 45  cases  which  appeared  to  have  some  First  Amend- 
ment issues  raised.  To  the  extent  that,  upon  review,  there  was  a 
First  Amendment  nexus,  those  complaints  or  portions  of  complaints 
against  individuals  were  not  accepted  for  filing,  or  dismissed.  Of 
course,  one  can  never  prevent  someone  from  raising  a  First  Amend- 
ment defense  in  a  case,  but  I  believe  that  proper  implementation 
of  our  guidance  will  insure  that  cases  which  are  pursued  are  prop- 
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eriy  filed  and  investigated  under  the  Fair  Housing  Act  and  the 
Constitution, 

Attached  is  a  copy  of  the  Charge  of  Discrimination  issued  in  two 
cases  which  are  being  litigated  by  the  Department  of  Justice  which 
have  been  characterized  in  the  media  as  having  a  First  Amend- 
ment nexus.  They  were  both  filed  and  investigated  by  FHEO  prior 
to  the  issuance  of  .the  guidance.  However,  as  you  can  also  see,  they 
both  have  facts  that  are  colorable  under  the  Fair  Housing  Act  inde- 
pendent of  protected  First  Amendment  activity.  Complaints  are 
now  being  screened-carefuUy  to  insure  that  HUD  accepts  for  filing 
only  complaints  which  on  their  face  allege  conduct  which  would,  if 
proved,  be  a  violation  of  the  Act.  Based  on  inquiries  to  the  Depart- 
ment of  Justice  Civil  Rights  Division,  and  a  review  of  cases  charged 
and  pending  action  before  an  Administrative  Law  Judge,  I  don't  be- 
lieve there  are  other  cases  pending  which  have  the  First  Amend- 
ment nexus.  There  are  four  complaints  which  are  pending  review 
which  may  involve  First  Amendment  issues,  but  those  reviews 
have  not  been  completed. 

I  am  committed  to  the  principles  and  protections  of  the  First 
Amendment,  and  I  will  do  all  that  I  can  to  ensure  that  HUD's  ac- 
tions in  enforcing  the  Fair  Housing  Act  are  consistent  with  that 
commitment.  I  think  the  law  as  developed  under  Supreme  Court 
precedent  and  related  case  law  is  the  appropriate  basis  for  that  pol- 
icy, and  I  will  adhere  to  it. 

Q.7^.  Do  the  Fair  Housing  Act  and  Section  1325  of  FHEFSSA  im- 
pose different  obligations  on  the  GSE's?  If  so,  how  do  these  obliga- 
tions differ? 

A.7^.  The  Fair  Housing  Act,  as  amended,  and  implementing  regu- 
lations promulgated  in  1989,  apply  to  GSE's  and  include  a  prohibi- 
tion against  discrimination  in  the  purchasing  of  loans,  as  well  as 
set  forth  the  business  necessity  defense  to  a  disparate  impact  claim 
involving  the  purchasing  of  loans.  24  C.F.R.  §  100.125. 

In  the  Federal  Housing  Enterprises  Financial  Safety  and  Sound- 
ness Act  of  1992  (FHEFSSA),  Congress  established  obligations  for 
the  federally  chartered,  secondary  market  GSE's  that  are  similar 
to  those  required  by  the  Fair  Housing  Act.  Section  1325  of 
FHEFSSA,  for  example,  requires  HUD  to  prohibit  the  GSE's  from 
discriminating  "in  any  manner" — including  a  prohibition  on  the 
consideration  of  the  age  or  location  of  a  dwelling  or  neighborhood 
in  a  manner  which  has  a  "discriminatory  effect."  The  Fair  Housing 
Act  also  prohibits  consideration  of  factors  which  may  have  a  dis- 
criminatory effect. 

Congress  established  additional  obligations  for  the  GSE's  in 
FHEFSSA.  Section  1325  also: 

•  Mandates  that  the  GSE's  annually  assess  their  underwriting 
standards,  business  practices,  repurchase  requirements,  pricing, 
fees,  and  procedures  to  determine  whether  such  policies  may 
yield  disparate  results  based  on  the  race  of  the  borrower.  The 
Fair  Housing  Act  has  no  similar  requirement  for  any  other  mort- 
gage market  participant. 

•  Requires  HUD  periodically  to  review  and  comment  on  the  under- 
writing and  appraisal  guidelines  of  each  GSE  to  ensure  that  such 
guidelines  are  consistent  with  the  Fair  Housing  Act  and  the 
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FHEFSSA.  The  Fair  Housing  Act  does  not  require  a  similar  re- 
view by  HUD  of  any  other  mortgage  market  participant. 

Q.7.b.  Will  the  prospective  Fair  Housing  regulations  and  the  GSE 
proposed  regulations  be  consistent  in  their  application  to  GSE's? 
How  can  this  be  assured? 

A.7.b.  Any  regulations  issued  by  HUD  are  and  will  remain  consist- 
ent in  their  application  to  GSE's  and  other  parties.  GSE  rules  will, 
of  course,  be  responsive  to  the  Congressional  mandate  requiring 
HUD  to  issue  them,  just  as  the  1989  Fair  Housing  Act  rules  apply 
the  Fair  Housing  Act  as  required  by  Congress.  Consistency  will  re- 
sult in  part  from  the  similarity  in  statutory  requirements,  as  de- 
scribed above.  Consistency  and  fairness  in  their  regulatory  imple- 
mentation will  be  assurea  by  a  process  that  includes  consideration 
of  comments  received  on  the  proposed  GSE  regulation  from  all  in- 
terested parties,  review  by  all  relevant  Federal  agencies,  including 
the  Federal  financial  regulators,  oversight  by  0MB,  and  congres- 
sional oversight  and  input.  This  process  is  aided  by  the  activities 
of  the  Interagency  Task  Force  on  Fair  Lending,  which  has  been 
working  hard  to  assure  uniformity  and  consistency  in  the  applica- 
tion of  the  Fair  Housing  Act  and  ECOA  to  all  lending  activities. 

Q.7.C.  A  recent  court  case  by  the  Tenth  Circuit  Court  of  Appeals, 
(Mountain  Side  Mobile  Estates)  rejected  HUD's  analysis  of  how  the 
disparate  impact  theory  should  be  applied  in  Fair  Housing  cases. 
However,  the  proposed  GSE  regulations  utilize,  in  part,  a  disparate 
impact  analysis.  To  what  extent  should  IWD  be  issuing  disparate 
impact  regulations  when  its  legal  analysis  is  undergoing  judicial  re- 
view? 

A.7.C.  In  Mountain  Side,  the  10th  Circuit  ruled  that  disparate  im- 
pact (or  discriminatory  effects)  does  apply  to  fair  housing,  but  that 
HUD  had  incorrectly  applied  the  disparate  impact  analysis  to  the 
facts  of  the  Mountain  Side  case.  Every  one  of  the  nine  additional 
U.S.  Circuit  Courts  of  Appeals  that  have  considered  the  issue  have 
ruled  in  favor  of  applying  disparate  impact  analysis  to  fair  housing 
cases.  This  clear  legal  authority  in  the  fair  housing  context  is  par- 
alleled by  case  law  and  by  the  Civil  Rights  Act  of  1991,  enacted  by 
a  bipartisan  Congress,  applying  disparate  impact  to  employment 
discrimination.  The  Department  will  follow  these  legal  precedents 
in  applying  disparate  impact  theory  in  its  enforcement  activities. 

While  I  initially  supported  additional  rulemaking  in  this  area,  I 
am  reconsidering  the  need  for  such  a  rule  at  this  time,  and  I  will 
reserve  judgment  until  the  issue  is  thoroughly  explored  with  legal 
counsel  nere  in  the  Department.  Any  regulation  drafted  by  the  De- 
partment would  be  intended  only  to  govern  the  Secretary  in  re- 
viewing administrative  law  judge  decisions,  as  he  is  required  to  do 
by  law,  and  to  guide  the  Assistant  Secretary  in  making  reasonable 
cause  determinations,  also  required  by  law,  after  reviewing  the  re- 
sults of  individual  complaint  investigations.  I  am  committed  to  en- 
suring that  any  HUD  guidance,  should  it  appear  appropriate  and 
necessary  to  issue  such  guidance,  conforms  to  prevailing  legal 
precedent. 

Q.8.  Ms.  Julian,  please  describe  the  best  approach  to  provide  a 
smooth  transition  of  the  fair  housing  functions  from  HUD  to  the 
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Department  of  Justice.  Please  describe  (and  provide  recommenda- 
tions) on  any  issues  that  should  be  addressed  as  part  of  this  trans- 
fer of  HUD's  fair  housing  functions  to  Justice,  including  capacity 
issues. 

A.8.  Assuming  that  this  provision  becomes  law,  I  think  the  best 
approach  would  be  to  have  all  the  affected  parties  come  to  a  clear 
and  agreed  upon  understanding  of  all  the  required  changes  and 
consequences,  both  intended  and  unintended,  of  transferring  the 
functions  of  the  Secretary  under  the  Fair  Housing  Act  to  the  Jus- 
tice Department, 

I  believe  the  transition  must  occur  in  a  way  which  insures  that 
there  is  no  disruption  in  the  processing  of  complaints.  One  of  the 
concerns  I  and  others  have  is  that  this  proposal  would  disrupt  for 
a  considerable  period  of  time  effective  enforcement  of  people's 
rights  under  the  Fair  Housing  Act,  by  creating  confusion  and  delay 
that  would  seem  inherent  in  such  a  drastic  change. 

In  addition,  the  FHA  function  involves  more  than  the  Title  VHI 
complaint  processing  role  and  I  do  not  think  that  the  Department 
of  Justice  is  equipped  to  take  on  all  of  those  roles.  For  example,  I 
think  it  does  not  make  sense  to  have  the  Department  of  Justice  en- 
gaging in  the  function  laid  out  for  the  Secretary  in  Sec.  809  regard- 
ing education  and  voluntary  compliance  activities  with  the  housing 
industry.  This  could  be  retained  as  part  of  the  Secretary's  continu- 
ing role  under  the  various  Executive  Order's  and  other  civil  rights 
statutes  for  which  the  Department  has  responsibility. 

The  current  system  depends  upon  the  use  of  Administrative  Law 
Judges  to  handle  the  cases  that  opt  to  stay  in  the  administrative 
process.  In  addition  to  transferring  the  Fair  Housing  Act  functions 
to  Justice,  the  AU  mechanism  would  need  to  be  addressed  as  well. 

I  am  not  in  a  position  to  know  in  detail  what  exactly  will  be  re- 
quired by  the  Department  of  Justice  to  effectuate  this  change,  in- 
cluding any  statutory  provisions  and  authority  that  might  be  indi- 
rectly affected,  but  that  should  be  clarified  at  the  outset,  and  dealt 
with  upfront. 

As  I  am  sure  you  realize,  a  great  deal  of  work  would  need  to  be 
done  to  truly  answer  this  question  thoroughly,  work  that  I  assume 
will  be  done  over  the  next  18  months  if  this  provision  is  contained 
in  the  final  bill.  However,  I  think  on  the  capacity  issue.  Congress 
will  need  to  confront  the  fact  that  increasingly  limited  resources 
make  it  more  and  more  difficult  to  effectively  fulfill  the  mandate 
of  the  Fair  Housing  Act  regardless  of  where  the  function  resides. 
The  Department's  work  to  assess  and  improve  the  Title  VIII  proc- 
ess should  provide  useful  information  on  the  question  of  what  is  an 
adequate  work  force  to  comply  fully  with  the  Congressional  man- 
date under  the  Fair  Housing  Act. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  D'AMATO 
FROM  KEVIN  G.  CHAVERS 

Q.l.  Mr.  Chavers,  as  President  of  Ginnie  Mae,  what  will  your  pri- 
orities be  for  ensuring  this  important  corporation  fulfills  its  vital 
mission? 

A.1.  My  priorities  for  Ginnie  Mae  over  the  next  12  months  are  es- 
sentially four  fold: 
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(1)  The  completion  of  the  Business  Process  Reengineering  effort. 
This  will  entail  the  full  implementation  of  various  process  improve- 
ments designed  to  employ  technology  to  enhance  efficiencies  and 
make  the  organization  more  customer  service  driven.  This  will  also 
require  the  completion  and  evaluation  of  the  concomitant  reorga- 
nization; 

(2)  The  continued  development  and  refinement  of  the  multiclass 
program  in  order  to  enhance  marketplace  acceptance  through  mar- 
ket education  and  the  continued  offerings  of  products  responsive  to 
the  marketplace  which  offer  no  undue  risk  to  Ginnie  Mae  or  the 
public  yet  fulfill  Ginnie  Mae's  Mission; 

(3)  The  elimination  of  any  remaining  reportable  management 
conditions;  and 

(4)  Ensuring  that  Ginnie  Mae  remain  the  premier  secondary 
market  outlet  for  federally-insured  loans  in  order  to  expand  home 
ownership  opportunities  for  low-  and  moderate-income  families,  mi- 
norities, and  first-time  home  buyers.  I  will  attempt  to  accomplish 
this  task  through  product  development  and  refinement  and 
through  enhanced  synergies  with  FHA  and  VA. 

Q.2.  There  have  been  some  proposals  for  the  re-engineering  of 
HUD  which  would  merge  Ginnie  Mae  into  a  new  corporate  FHA. 
What  are  the  advantages  of  the  current  structure?  What  would  bed 
the  advantages  of  the  change? 

A,2.  The  current  structural  relationship  between  Ginnie  Mae  and 
FHA  has  proven  effective  over  the  years.  Ginnie  Mae  and  FHA 
have  operated  under  separate  corporate  and  organizational  struc- 
tures, since  the  creation  of  Ginnie  Mae  on  September  1,  1968,  when 
Fannie  Mae,  which  was  then  a  Government  agency,  was  parti- 
tioned into  two  parts:  Fannie  Mae  as  a  privately-owned  corporation 
and  Ginnie  Mae,  a  new  Government  agency  within  HUD,  Since 
then,  Ginnie  Mae  and  FHA  have  operated  in  strategic  alliance  to 
become  the  model  for  implementing  national  housing  policy.  FHA's 
single-family  mortgage  insurance  programs  encourage  the  flow  of 
funds  into  the  housing  markets.  By  guaranteeing  the  repayment  of 
loan  proceeds,  FHA's  programs  enable  home  buyers  to  obtain  low 
downpayment  mortgage  financing  at  reasonable  interest  rates  and 
with  flexible  underwriting.  Lenders  are  able  to  make  mortgage 
loans  not  otherwise  possible. 

Virtually  all  of  FHAA^A  loans  are  furnished  to  institutional  in- 
vestors under  the  Ginnie  Mae  MBS  program.  Lenders  would  be 
less  inclined  to  originate  FHAA^A  credit-enhanced  loans  if  they  did 
not  have  the  capability  of  aggregating  these  loans  and  selling  them 
in  bulk  in  the  capital  markets,  as  they  currently  do  under  this  pro- 
gram, and,  as  such,  Ginnie  Mae  represents  FHA's  and  VA's  product 
delivery  mechanism,  which  provides  lenders  access  to  the  second- 
ary mortgage  and  capital  markets,  ultimately  lowering  the  cost  of 
borrowing  to  home  buyers. 

The  Ginnie  Mae  MBS,  explicitly  guaranteed  by  the  United 
States,  is  structured  to  provide  this  access  at  the  lowest  cost  by  en- 
hancing liquidity  to  the  lenders,  thereby  allowing  them  to  increase 
their  lending  capacity  to  the  targeted  underserved  sectors  of  the 
U.S.  housing  market.  Ginnie  Mae  has  originated  more  than  $1  tril- 
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lion  in  mortgage-backed  securities  over  the  history  of  the  Ginnie 
Mae  program. 

Thorough  research  into  the  question  of  merging  Ginnie  Mae  into 
FHA  is  essential  before  any  steps  are  taken;  however,  I  am  con- 
cerned as  to  the  effectiveness  of  merging  Ginnie  Mae  into  FHA  for 
the  following  reasons: 

(1)  Increasingly,  the  secondary  capital  markets  are  shaping  the 
strategy  and  design  in  connection  with  primary  mortgage  products; 

(2)  Ginnie  Mae  is  the  name  recognized  in  the  global  capital  mar- 
kets as  the  original  pass-through  MBS,  not  FHA; 

(3)  Because  virtually  all  of  FHA-insured  loans  are  securitized 
under  the  Ginnie  Mae  MBS  program,  FHA  is  dependent  upon 
Ginnie  to  provide  access  to  the  global  capital  markets  and  provide 
liquidity  to  lenders,  without  which  lenders  would  be  significantly 
less  inclined  to  originate  loans  under  FHA's  basic  insurance  pro- 
gram; 

(4)  Only  Ginnie  Mae  has  the  full  faith  and  credit  of  the  United 
States  to  accomplish  its  public  purpose. 

(5)  The  Ginnie  Mae  capital  base  should  remain  distinct  from  the 
FHA  insurance  funds. 

However,  there  mav  be  some  advantages  to  exploring  merger  op- 
portunities which  include  the  following: 

(1)  Ginnie  Mae  has  significant  capital  to  fund  a  new  reinvented 
enterprise; 

(2)  Ginnie  Mae  has  a  pre-existing  corporate  legal  structure; 

(3)  Ginnie  Mae's  structure  as  a  public/private  partnership  rep- 
resents a  template  for  a  reinvented  Government;  and 

(4)  Ginnie  Mae  has  the  legal  capability  to  perhaps  provide  as- 
sistance to  multifamily  and  single-family  asset  portfolio  issues. 

The  exact  nature  of  such  a  merger  must  be  explored  more  thor- 
oughly, 

Q.3.  In  your  testimony  you  stated  that  if  confirmed  you  will  con- 
tinue to  pursue  additional  process  improvements  for  Ginnie  Mae. 
I'd  like  some  specific  examples. 

A.3.  Ginnie  Mae's  business  process  redesign  (BPR)  effort  is  a  con- 
stant process.  Ginnie  Mae  operates  in  a  dynamic  industry  and  to 
be  responsive  to  the  industry  we  must  be  proactive  in  the  mainte- 
nance of  cur  programs.  We  have  identified  numerous  Opportunities 
for  Improvement  and  from  those,  other  opportunities  have  devel- 
oped. Some  specific  examples  of  the  additional  process  improve- 
ments to  which  I  referred  in  my  testimony  include: 

(1)  The  institution  of  automatic  Ginnie  Mae  approval  for  lenders 
that  are  currently  in  good  standing  with  FHA  and  either  Fannie 
Mae  or  Freddie  Mac  or  neither.  This  opportunity  will  lead  to 
quicker  application  processing  for  lenders  that  meet  the  described 
parameters.  Under  the  new  application  process  the  processing  time 
for  an  "approval  entity"  will  be  approximately  two  weeks. 

(2)  The  development  of  a  joint  FHA/Ginnie  Mae  application  and 
review  process.  This  is  a  special  application  process  for  lenders  who 
seek  FHA  approval  and  simultaneously  seek  Ginnie  Mae  approval. 
It  is  anticipated  that  this  change  will  eliminate  the  approval  period 
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for  companies  wishing  to  participate  in  both  programs  from  up  to 
6  months  to  as  quickly  as  4  to  6  weeks. 

(3)  The  creation  of  Account  Executive  Teams.  This  concept  is 
modeled  after  a  best  practices  survey  of  the  industry.  The  accoimt 
executive  concept  is  designed  to  provide  issuers  with  one  contact  to 
answer  all  questions  and  provide  all  required  assistance.  The  ac- 
count executive  is  responsible  for  the  issuer  from  entrance  in  the 
program  to  termination  or  default. 

(4)  The  launching  of  a  customer  satisfaction  survey.  This  was 
originally  a  part  of  the  Opportunities  for  improvement  of  the  BPR 
and  in  response  to  Executive  Order  12862  to  survey  Ginnie  Mae's 
customers  to  determine  the  kind  and  quality  of  services  customers 
want  and  the  level  of  satisfaction  with  existing  services.  This  infor- 
mation will  be  used  to  set  customer  service  standards  for  Ginnie 
Mae  and  identify  additional  opportunities. 

(5)  The  streamlining  of  the  certification  requirements  to  identify 
changes  that  would  reduce  burdens  on  issuers  without  substan- 
tially increasing  risks  Ginnie  Mae  or  investors.  The  recommended 
changes  to  the  initial  certification  process  include:  (1)  the  reduction 
of  notarized  signatures  on  certain  pool  documents;  (2)  the  elimi- 
nation of  maintaining  duplicate  original  forms;  (3)  the  elimination 
of  assignments  to  Ginnie  Mae  in  recordable  form  but  unrecorded; 
and  (4)  the  combination  of  two  forms.  These  recommended  changes 
will  significantly  reduce  time,  labor,  cost,  and  paper  involved  with 
the  initial  certification  process  without  drastically  adding  to  Ginnie 
Mae's  risk  profile. 

The  enhancements  currently  under  consideration  to  enhance  the 
final  certification  process  rely  on  the  technological  advances  of  our 
program.  For  example,  the  approval  of  electronic  signatures  and 
pool  submissions  through  an  all  electronic  submission  will  advance 
the  opportunity  for  custodians  to  certify  pools  electronically. 
Through  the  technological  advances  that  the  mortgage  banking  in- 
dustry is  making,  the  speed  of  transactions  is  becoming  more  cru- 
cial to  staying  competitive. 

In  addition,  to  the  improvements  previously  mentioned  the  de- 
ployment of  technology  will  provide  for  the  following  process  im- 
provements. 

(1)  The  institution  of  an  all  electronic  pool  submission  environ- 
ment through  GinnieNET.  GinnieNET  is  our  electronic  pool  sub- 
mission system  that  is  being  enhanced  to  streamline  the  pool  sub- 
mission process.  In  the  very  near  future  we  hope  to  institute  an  all 
electronic  environment.  The  benefits  include  a  paperless  environ- 
ment, accurate  pool  submissions  and  the  potential  for  reducing  the 
pool  processing  time.  All  of  these  benefits  save  the  issuer  commu- 
nity money  by  saving  them  time. 

(2)  The  reduction  in  pool  processing  time.  With  the  electronic 
pool  submission  process  in  place,  Ginnie  Mae  plans  to  further  re- 
duce the  processing  time  of^  all  mortgage-backed  securities  (MBS) 
pools.  The  reduction  will  allow  more  time  for  issuers  to  assemble 
pools  and  further  reduces  issuer  carrying  costs  prior  to  the  issu- 
ance of  the  MBS. 

The  improvements  that  I  mentioned  and  the  improvements  to 
come  reflect  our  recognition  of  the  need  to  adapt  to  a  changing  en- 
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vironment  which  specificallv  affects:  (1)  Changing  business  needs; 
(2)  Technology  concerns  and  opportunities;  and  (3)  Limited  staffing 
resources,  all  of  which  directly  affect  Ginnie  Mae's  ability  to  accom- 
plish its  mission. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  KEVIN  G.  CHAVERS 

Q.l^.  The  Administration  and  others  are  proposing  major  changes 
in  the  FHA  Single  Family  Mortgage  Insurance.  What  are  your 
views  of  the  various  proposals — risk-sharing,  reductions  in  the 
amount  insured  by  FHA  to  an  amount  less  than  100  percent,  in- 
creased targeting  to  low-  and  moderate-income  residents,  privatiza- 
tion of  FHA,  and/or  the  conversion  of  FHA  to  a  Federal  Housing 
Corporation? 

A.1^.  While  there  are  many  proposals  for  various  changes  in  the 
FHA  single-family  Mortgage  Insurance  program  I  believe  that  the 
current  100  percent  loan  by  loan  insurance  nas  proven  to  be  a  sta- 
ble and  indeed  profitable  cornerstone  of  the  national  housing  policy 
designed  to  promote  home  ownership.  Indeed,  it  has  been  vital  to 
the  stability  and  success  of  the  Ginnie  Mae  program  and  it  offers 
the  lowest  cost  of  home  ownership  to  targeted  markets. 

However,  I  do  believe  that  many  of  tne  current  proposals  offer 
opportunities  for  additional  products  and  flexibility  which  would  be 
useful  tools  for  FHA.  I  will  attempt  to  address  each  of  these  issues 
in  turn. 

Risk  Sharing 

The  new  Government-owned  Federal  Housing  Corporation  pro- 
posed by  the  Administration  has  included  within  its  legislative 
template  an  approach  which,  where  prudent  and  feasible,  will  rely 
upon  private  and  other  public  partners  and  business  participants 
in  different  capacities.  One  type  of  partnership  will  be  risk-sharing 
arrangements,  under  which  the  FHC  will  share  the  risk  of  default 
with  another  well-capitalized  institution. 

It  is  my  understanding  that  the  stated  objectives  of  risk-sharing 
are  to  (a)  utilize  the  private  sector's  more  effective  systems  of  deliv- 
ery of  mortgage  products,  (b)  free  up  resources  to  serve  undeserved 
borrowers,  (c)  provide  incentive  for  conventional  lender  to  go  into 
FHA's  market,  and  (d)  remove  credit  risk  for  the  books  of  the  Fed- 
eral Government. 

As  of  this  date,  the  specific  structure  of  the  risk-sharing  products 
have  not  been  identified.  Structural  elements  have  not  been  de- 
fined. Because  these  characteristics  have  yet  to  be  defined,  the 
exact  nature  and  extent  of  participation  of  Ginnie  Mae  in  a  risk- 
sharing  program  remains  undetermined.  However,  an  appropriate 
secondary  market  outlet  through  Ginnie  Mae  seems  appropriate. 

Reduction  in  the  Amount  Insured  by  FHA  to  an  Amount 
Less  Than  100  Percent 

If  the  amount  of  FHA  mortgage  insurance  is  reduced  to  an 
amount  less  than  100  percent,  there  would  be  a  likely  loss  of  mar- 
ket share  by  FHA,  because  mortgage  lenders  would  be  reluctant  to 
take  on  the  additional  credit  risk. 
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In  order  to  compensate  themselves  for  the  added  credit  risk  bur- 
den, under  this  approach,  lenders  will  probably  increase  the  cost  of 
borrowing  to  home  buyers,  as  well  increase  underwriting  standards 
and  eligibility  requirements.  This  will  likely  decrease  the  number 
of  eligible  first-time  and  minority  home  buyers.  Empirical  data  sup- 
port tnis  conclusion.  The  HMDA  data  indicates  a  reliance  of  minor- 
ity borrowers  on  Government-backed  forms  of  mortgage  credit.  To 
the  extent  that  mortgage  lenders  increase  underwriting  and  eligi- 
bility requirements  in  response  to  a  significant  allocation  of  the 
risk  to  them,  the  universe  of  eligible  home  buyers  will  likely  de- 
crease, which  may  have  a  disproportionate  impact  on  first-time  and 
minority  home  buyers. 

In  terms  of  access  to  capital  markets  and  liquidity  enhancement 
to  mortgage  lenders,  Ginnie  Mae's  ability  to  guarantee  this  product 
would  be  potentially  constrained  by  restrictions  its  ability  to  guar- 
antee only  the  portion  of  the  mortgage  insured  by  FHA.  There  will 
be  servicing  and  trading  ramifications,  all  of  which  will  translate 
into  added  cost  to  the  home  buyer.  If  Ginnie  Mae  securities  guaran- 
tee the  entire  loan,  there  will  be  risk-management  issues,  and  if 
Ginnie  Mae  securities  guarantee  only  the  portion  insured  by  FHA, 
security  structuring  issues  will  have  to  be  addressed.  These  issues 
can  be  managed  but  they  will  require  some  attention  and  re- 
sources. 

Increased  Targetesig  To  Low  and  Moderate  Income 

If  the  FHA  is  required  to  focus  even  more  on  the  low-moderate 
market  sector  in  lieu  of  their  current  market  stratification,  the  eco- 
nomic viability  of  FHA's  insurance  funds  could  be  jeopardized,  be- 
cause of  the  decreased  capability  of  subsidizing  lower  quality  loans 
with  relatively  high  quality  loans.  The  FHA  generally  charges  cus- 
tomers the  same  insurance  premium  regardless  of  risk  while  PMI 
companies  price  based  on  risk.  In  this  connection,  the  FHA  uses 
cross  subsidization  to  fulfill  its  public  mission.  Since  the  MMI  Fund 
must  be  actuarially  sound,  retargeting  will  result  in  higher  insur- 
ance premiums,  potentially  undermining  the  FHA's  ability  to  pro- 
mote home  ownership  for  targeted  markets. 

Retargeting  proposals  will  reduce  home  ownership  and  market 
stability.  Retargeting  proposals  condense  FHA's  potential  customer 
base.  Further  restrictions  on  FHA's  base  limits  its  ability  to  assist 
the  full  spectrum  of  FHA's  current  borrowers.  The  FHA  would  find 
it  more  difficult  to  promote  home  ownership  opportunities  among 
first-time  home  buyers  and  those  with  lower  incomes.  Retargeting 
will  also  limit  FHA's  ability  to  respond  when  the  private  industry 
abandons  distressed  housing  markets. 

The  retargeting  proposals  are  particularly  perplexing  considering 
the  MMI  Fund's  relatively  good  financial  health.  The  MMI  Fund 
now  exceeds  its  Congressionally  mandated  capital  ratio  and  is  pro- 
jected to  surpass  the  ratio  established  for  the  year  2000. 

Privatization  of  FHA 

Assuming  that  the  privation  of  FHA  would  entail  (a)  loss  of  the 
full,  faith  and  credit  backing  of  the  United  States  (expressed  and 
implied),  and  (b)  conversion  to  private  ownership,  the  following 
could  occur: 
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•  There  would  be  an  immediate  requirement  for  significant  capital- 
ization in  order  for  FHA  to  become  creditworthy  on  a  self  sus- 
taining basis; 

•  FHA  would  be  required  to  do  less  risky  business  because  of  its 
obligations  to  provide  a  return  on  equity  for  stockholders; 

•  Insurance  premiums  might  increase  in  order  to  achieve  a  level 
of  profitability  in  order  to  attract  the  appropriate  amount  and 
structure  of  equity  capital; 

•  The  cost  of  home  ownership  would  likely  increase  for  certain 
market  sectors; 

•  The  scope  of  eligible  borrowers  would  decrease; 

•  Undeserved  and  unserved  markets  will  increase: 

•  In  times  of  economic  uncertainty,  mortgage  liquidity  in  certain 
market  segments  would  be  severely  constrained,  FHA  played  a 
significant  role  in  stabilizing  housing  markets  in  the  1980's.  The 
early-to-mid  1980's  was  a  difficult  period  for  both  FHA  and  the 
private  mortgage  insurance  industry,  which  retrenched  from  dis- 
tressed housing  markets  in  the  1980's,  and  FHA  stepped  in  and 
played  a  major  role  to  ensure  a  continuity  of  coverage. 

•  Homebuying  opportunities  for  first-time  home  buyers,  minorities 
and  low-moderate  income  individuals  would  likely  be  signifi- 
cantly reduced. 

In  summary,  proposals  that  would  privatize  the  FHA  do  not  ac- 
count for  the  critical  distinctions  between  the  operations  of  public 
and  private-sector  enterprises.  Privatization  would  make  it  difficult 
for  the  FHA  to  continue  to  serve  certain  markets  thereby  crippling 
its  ability  to  promote  home  ownership  among  lower-income  house- 
holds and  first-time  home  buyers  and  stabilizing  distressed  housing 
markets. 

As  a  private  entity,  FHA  would  have  to  be  responsive  to  the 
needs  of  its  shareholders.  In  this  new  environment,  FHA  would 
have  to  abandon  its  policy  of  supporting  certain  borrowers  in  favor 
of  policy  where  customers  are  segmented  according  to  risk.  As  op- 
posed to  a  relatively  flat  premium  structure,  the  FHA  would  be 
forced  to  price  according  to  perceived  customer  risk.  Furthermore, 
the  FHA  would  have  to  develop  mechanisms  of  steering  away  from 
declining  housing  markets. 

The  FHA  currently  is  able  to  leverage  its  Federal  backing  to  pro- 
mote its  public  mission.  As  a  private  entity,  the  FHA  could  find  it 
more  difficult  to  maintain  its  existing  level  of  operations  with  its 
current  capital  base.  As  a  privatized  entity  the  FHA's  market  pres- 
ence likely  would  be  considerably  smaller. 

Conversion  of  FHA  to  a  Federal  Housing  Corporation 

The  principal  aspects  of  the  proposed  conversion  of  FHA  to  the 
Federal  Housing  Corporation  focus  on  the  following  areas: 

•  Accountability 

•  Operational  Efficiency  and  Flexibility 

•  Portfolio  Management 

•  Safety  and  Soundness  Regulation 

•  Portfolio  Management  Reforms 

These  are  all  important  and  necessary  tools  to  effectively  manage 
a  going  concern  in  today's  complex  and  rapidly  moving  mortgage 
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markets.  Such  enhanced  abihties  would  allow  the  FHC  to  manage 
risks  more  prudently  and  expand  its  service  to  underserved  mar- 
kets. 

Q.l.b.  What  effect  have  these  proposals  had  on  the  trading  of 
Ginnie  Mae  securities? 

A.l.b.  The  overall  impact  of  the  various  proposed  changes  on  the 
trading  of  Ginnie  Mae  securities  would  be  most  dramatic  if  the 
Capital  Markets  believe  there  will  be  an  adverse  impact  on  Ginnie 
Mae's  ability  to  continue  producing  high  quality  mortgage-backed 
securities.  Wall  Street  and  the  global  institutional  investment  com- 
munity have  become  familiar  with  the  nature  of  current  Ginnie 
Mae  securities. 

If  the  institutional  investment  community  believes  that  there 
will  be  a  reduction  or  elimination  of  Ginnie  Mae,  and  its  ability  to 
create  Ginnie  MBS,  prices  of  the  existing  Ginnie  Mae  MBS  would 
likely  rise,  as  investors  will  bid  up  the  prices  for  what  would  cer- 
tainly become  a  limited  supply  of  Ginnie  Mae  MBS.  An  example  of 
this  is  the  sharp  increase  in  Ginnie  Mae  MBS  prices  in  late  Janu- 
ary, 1995,  when  it  was  rumored  that  Ginnie  Mae  was  to  be  elimi- 
nated. The  price/yield  spread  moved  approximately  nine  basis 
points  in  a  one  week  period. 

This  uncertainty  usually  has  a  negative  impact  on  the  price  per- 
formance of  Ginnie  Mae  MBS.  However,  the  uncertainty  which  cur- 
rently exists  as  to  the  final  outcome  of  the  various  proposals,  risk 
sharing,  reduction  in  the  amount  of  the  FHA  insurance,  privatiza- 
tion, etc.  has  had  a  negligible  effect  on  Ginnie  Mae  MBS  prices. 
This  is  due  to  the  uncertainty  surrounding  the  outcome  of  propos- 
als that  are  still  being  developed  and  negotiated.  As  these  various 
proposals  become  crystallized,  their  specifics  will  be  scrutinized  and 
evaluated  more  precisely  by  institutional  investors  as  they  deter- 
mine how  the  actual  composition  of  these  programs  will  directly 
impact  them. 

Q.2^.  In  the  1993  Budget  Reconciliation  Act,  the  Committee  en- 
acted a  provision  to  allow  Ginnie  Mae  to  issue  multiclass  securities 
or  REMIC's.  Your  questionnaire  indicates  that  you  have  been  in- 
volved in  the  implementation  of  this  program.  How  has  the  imple- 
mentation gone? 

A.2^.  The  implementation  of  the  GNMA  REMIC  Program  began 
with  a  pricing  of  the  first  GNMA  REMIC  in  May  of  1994  during 
the  initial  stage.  The  full  participation  stage  of  the  GNMA  REMIC 
program  began  in  July  of  1994.  The  implementation  of  the  REMIC 
program  went  according  to  plan  taking  into  consideration  the  pro- 
cedures, internal  controls,  and  documentation  necessary  to  ensure 
a  successful  program.  We  have  been  able  to  operate  the  GNMA 
REMIC  and  GNMA  Platinum  Programs  in  an  effective  and  efficient 
manner. 

The  GNMA  Platinum  Program  is  part  of  GNMA's  Multiclass  Se- 
curities Program.  Through  the  GNMA  Platinum  Program,  a  person 
who  holds  a  number  of  GNMA  Certificates  may  deposit  these  Cer- 
tificates into  a  GNMA  Platinum  Series  Trust.  In  exchange  for  the 
GNMA  Certificates,  the  GNMA  Platinum  Series  Trust  Fund  is 
Comprised  of  "fully  modified  pass-through"  mortgage-backed  certifi- 
cates as  to  which  Ginnie  Mae  has  guaranteed  to  timely  payment 
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of  principal  and  interest  pursuant  to  GNMA  I  and  GNMA  II  Pro- 
gram. 

The  GNMA  Multiclass  Securities  Program  has  been  well  received 
by  the  Wall  Street  sponsors,  investors,  and  the  mortgage  banking 
community. 

Q.2.b.  How  many  REMIC  deals  have  been  issued? 

A.2.b.  To  date  there  have  been  15  REMIC  deals  priced  and  14 

deals  issued  with  another  issuance  scheduled  for  the  end  of  this 

month. 

Q.2.C.  Why  have  the  proceeds  from  this  new  program  fallen  short 
of  those  projected  in  the  budget  process? 

A.2.C.  First,  the  volatility  in  interest  rates  has  significantly  de- 
creased the  volume  of  mortgages  and  mortgage-backed  securities 
eligible  for  REMIC's.  Second,  the  market  for  REMIC's  has  declined 
significantly  during  Fiscal  Year  1995.  Very  few  REMIC  deals  have 
been  brought  to  market  by  Ginnie  Mae,  the  Grovernment-Spon sored 
Enterprises  or  private  label  issuers.  This  is  due  to  many  factors  in- 
cluding the  lack  of  arbitrage  spreads  between  the  underlying  Mort- 
gage-Backed Securities  and  the  proposed  REMIC  transactions, 
lower  demand  by  banks  and  savings  and  loans  in  these  securities 
for  investment  purposes  and  the  general  concern  held  by  some  in- 
vestors relating  to  the  liquidity  of  REMIC  Securities. 

In  addition,  there  is  competition  between  Ginnie  Mae  and  the 
Government-Sponsored  Enterprises  for  the  issuance  of  REMIC's 
backed  by  Ginnie  Mae  Mortgage-Backed  Securities.  This  has 
caused  the  fees  charged  for  such  transactions  to  decline  signifi- 
cantly. The  combination  of  the  above  factors — fewer-deals  with 
lower  fees — has  caused  a  major  decrease  in  Ginnie  Mae's  expected 
earning  from  REMIC's. 

Q.3.a.  Reports  by  the  Inspector  General  (IG)  and  the  General  Ac- 
counting Office  (GAG)  have  raised  concerns  about  the  small  num- 
ber of  Ginnie  Mae  staff"  to  monitor  the  work  of  hundreds  of  contrac- 
tors. How  many  employees  does  GNMA  currently  have?  How  many 
contracts  do  they  oversee?  How  many  people  work  for  these  con- 
tractors? 

A.3^.  In  FY  1995,  Ginnie  Mae's  full  time  employee  usage  rate  was 
65.7.  Ginnie  Mae  had  36  major  active  contracts  as  of  September  30, 
1995.  The  contractors  have  an  estimated  672  employees  assigned 
to  Ginnie  Mae  tasks/assignments. 

Q.3.b.  How  have  these  numbers  changed  over  the  last  2  years? 
What  has  GNMA  done  in  response  to  the  IG/GAO's  concerns? 
A.3.b.  In  FY  1994  Ginnie  Mae's  full-time  employee  usage  rate  was 
65.8  with  24  active  contracts  providing  services.  Ginnie  Mae  esti- 
mates that  contractor  employees  assigned  to  Ginnie  Mae  tasks  for 
FY  1994  were  593,  79  fewer  than  in  FY  1995. 

In  fiscal  year  1994  for  the  first  time  in  its  history  Ginnie  Mae 
hired  a  full-time  senior  contract  specialist  to  administer  proper  pro- 
curement compliance.  In  addition,  during  the  fiscal  year  Ginnie 
Mae  conducted  a  thorough  review  of  its  business  processes  through 
Business  Process  Reengineering  (BPR)  effort.  We  analyzed  and  de- 
termined optimum  workflows  and  organizational  structure.  Ginnie 
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Mae  adopted  numerous  process  opportunities  for  improvement  and 
established  improvement  teams  to  implement  the  new  processes. 

Further,  efficiency  achieved  as  a  result  of  the  BPR  has  created 
additional  staffing  flexibility  that  enhances  Ginnie  Mae's  ability  to 
monitor  the  work  of  its  contractors.  In  addition  we  use  auditors  to 
audit  all  of  our  contractors. 

Q.4.  What  are  your  priorities  for  GNMA  over  the  next  12  months? 
A,4.  My  priorities  for  Ginnie  Mae  over  the  next  12  months  are  es- 
sentially four  fold: 

(1)  The  completion  of  the  Business  Process  Reengineering  effort. 
This  will  entail  the  full  implementation  of  various  process  improve- 
ments designed  to  employ  technology  to  enhance  efficiencies  and 
make  the  organization  more  customer  service  driven.  This  will  also 
require  the  completion  and  evaluation  of  the  concomitant  reorga- 
nization; 

(2)  The  continued  development  and  refinement  of  the  multiclass 
program  in  order  to  enhance  marketplace  acceptance  through  mar- 
ket education  and  the  continued  offerings  of  products  responsive  to 
the  marketplace  which  offer  no  undue  risk  to  Ginnie  Mae  or  the 
public  yet  fulfill  Ginnie  Mae's  Mission; 

(3)  The  elimination  of  any  remaining  reportable  management 
conditions;  and 

(4)  Ensuring  that  Ginnie  Mae  remain  the  premier  secondary 
market  outlet  for  federally-insured  loans  in  order  to  expand  home 
ownership  opportunities  for  low-  and  moderate-income  families,  mi- 
norities, and  first-time  home  buyers.  I  will  attempt  to  accomplish 
this  task  through  product  development  and  refinement  and 
through  enhanced  synergies  with  FHA  and  VA. 

Q.5.  What  is  the  vision  for  the  future  of  GNMA?  What  should  it 
look  like  5  years  from  now? 

A.5.  GNMA  represents  a  model  template  for  Government  reinven- 
tion as  the  very  paradigm  of  public/private  partnership.  As  a  Fed- 
eral entity  that's  on  budget  for  salaries  and  expenses,  GNMA  has 
had  to  be  an  efficient  operation  with  a  staffing  level  that  has 
ranged  from  60  to  70  Federal  employees.  In  lieu  of  high  staffing 
levels,  Ginnie  Mae  professionals  supervise  contractors  to  assure 
that  the  Mortgage-Backed  Securities  and  Multiclass  Securities  pro- 
grams function  to  assure  liquidity  in  the  housing  markets  for  FHA 
and  VA  credit-enhanced  loan  products. 

My  vision  for  the  future  of  Ginnie  Mae,  includes  achievement  of 
the  following  objectives: 

(1)  Enhancement  of  Ginnie  Mae's  strategic  alliance  with  FHA, 
VA,  and  FmHA  which  has  provided  the  most  cost  effective  and  effi- 
cient secondary  market  vehicle  available  to  lenders  to  expand  home 
ownership  opportunities  for  the  targeted  and  undeserved  segments 
of  the  U.S.  housing  market.  I  feel  there  is  a  vital  need  to  enhance 
the  synergies  between  FHA  (as  well  as,  perhaps,  FmHA  and  VA) 
and  GNMA's  in  order  to  coordinate  the  entire  linkage  of  mortgage 
product  delivery  to  the  underserved  home  buying  market,  with  sec- 
ondary and  capital  markets  vehicles,  which  create  liquidity  and  ul- 
timately reduce  the  cost  of  home  buying. 
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Greater  coordination  between  Ginnie  Mae,  FHA,  and  VA  will  af- 
ford an  efficient  and  cost-effective  mechanism  for  delivering  mort- 
gage credit  and  capital  to  the  undeserved  sectors  of  the  U.S.  hous- 
ing market. 

(2)  Expansion  of  the  MBS  and  Multiclass  Securities  programs 
with  the  introduction  of  new  products  which  provide  liquidity  to 
mortgage  lenders,  and  as  a  result  reduce  the  cost  of  home  buying 
to  targeted  sectors  of  the  U.S.  housing  market. 

Five  years  from  now  Ginnie  Mae  should  be  the  preeminent  sec- 
ondary market  outlet  directed  toward  a  public  mission  which  is  re- 
sponsive to  the  market  in  real  time  and  operates  in  an  efficient, 
customer  service  driven  manner  while  providing  revenue  to  the 
Treasury. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK 
FROM  KEVIN  G.  CHAVERS 

Q.l.  Last  month,  in  a  meeting  with  leaders  of  the  manufactured 
housing  industry.  Secretary  Cisneros  pledged  that  HUD  and  the 
FHA  commissioner  would  pay  "special  attention"  to  improving 
HUD's  manufactured  home  loan  insurance  program.  Although 
some  improvements  have  been  made  to  that  program  by  FHA, 
HUD  realizes  that  ftirther  improvements  could  make  manufactured 
housing  a  more  available  source  of  affordable  housing  and  home 
ownership  opportunity.  Relatedly,  for  several  years  GNMA  has  had 
in  place  a  moratorium  barring  the  approval  of  new  manufactured 
home  loan  mortgage-backed  securities  issuers.  As  President  of 
GNMA,  will  you  work  actively  with  the  FHA  to  make  necessary  im- 
provements in  the  manufactured  home  loan  program?  If  yes,  will 
you  then  support  lifting  the  GNMA  moratorium  on  new  manufac- 
tured home  loan  mortgage-backed  securities  issuers? 
A.1.  As  President  of  Ginnie  Mae  I  would  work  with  FHA  to  make 
improvements  in  the  manufactured  home  loan  program.  I  recognize 
the  important  role  manufactured  housing  plays  as  part  of  our  Na- 
tion's affordable  housing  strategy,  particularly  in  many  of  our  Na- 
tion's rural  communities.  However,  it  is  important  that  a  workable 
program  be  developed  which  does  not  subject  the  Government  to 
undue  credit  risk  and  subsequent  losses. 

Unfortunately,  losses  have  plagued  Ginnie  Mae's  historical  expe- 
rience with  the  current  manufactured  housing  program.  This  expe- 
rience has  partially  been  a  result  of  the  major  differences  between 
the  manufactured  and  single-family  programs.  These  differences 
are  as  follows: 

(a)  As  with  other  forms  of  chattel  or  personal  property,  (unlike 
real  property)  manufactured  housing  unit  depreciates  in  value  im- 
mediately. This  results  in  higher  default  rates  and  in  larger  losses 
subsequent  to  default. 

(b)  In  the  manufactured  housing  program,  FHA  often  denies  a 
claim  subsequent  to  default  because  of  some  irregularity  that  oc- 
curred at  origination  or  during  the  servicing  and  repossession  of 
the  unit.  When  a  claim  is  paid,  FHA  also  has  the  ability  to  request 
the  proceeds  be  returned  once  they  have  had  the  opportunity  to  re- 
view the  claim.  In  the  single-family  program,  once  the  loan  is  en- 
dorsed, a  claim  is  virtually  assured. 
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(c)  FHA's  program  is  a  coinsurance  program.  Only  90  percent  of 
the  FHA  calculated  loss  is  paid.  FHA's  single-family  program  is 
100  percent  insurance. 

(d)  In  order  to  receive  maximum  claim  proceeds,  the  price  re- 
ceived for  the  repossessed  unit  must  equal  or  exceed  the  FHA  or 
VA  appraisal.  Historically,  about  two-thirds  of  Ginnie  Mae  losses 
have  resulted  from  sales  proceeds  failing  to  meet  appraisals.  The 
difference  between  appraisals  and  proceeds  is  a  loss  to  the  issuer. 
In  the  single-family  program,  the  loan  is  assigned  to  FHA  and  a 
claim  covering  all  but  a  small  portion  of  the  loss  is  paid. 

Given  the  fiduciary  responsibility  of  the  Ginnie  Mae  President  to 
the  Ginnie  Mae  trust  account,  I  could  only  support  lifting  the  mora- 
torium once  we  have  redesigned  a  program  with  appropriate  safe- 
guards and  pricing  to  protect  Ginnie  Mae  and  the  taxpayers  from 
undue  losses. 

RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  D'AMATO 
FROM  JOSEPH  H.  NEELY 

Q.l.  RTC  Takeover— The  RTC  is  closing  down  at  the  end  of  this 
year  and  will  be  folded  into  the  FDIC.  What  challenges  do  you  ex- 
pect from  the  transition  and  merger  of  the  two  agencies? 
A.1.  The  transition  and  merger  of  two  large  agencies,  such  as  the 
FDIC  and  the  RTC,  is  a  complex  effort  that  will  create  several 
challenges.  The  challenges  are  very  similar  to  those  facing  a  finan- 
cial institution  which  acquires  another  through  purchase  or  merger 
in  the  private  sector. 

The  greatest  challenge  will  be  to  ensure  that  the  trainsition  takes 
place  with  a  minimum  of  disruption  to  the  FDIC  and  its  customers. 
The  important  fiinctions  of  the  FDIC  must  continue  during  the 
transition,  and  making  sure  that  necessary  work  gets  done  while 
avoiding  having  anything  fall  through  the  cracks  will  be  difficult. 
It  is  essential  that  existing  policies,  procedures,  and  operations  of 
the  RTC  are  evaluated  and  compared  to  those  of  the  FDIC  to  pro- 
mote the  greater  efficiency  and  effectiveness  of  the  resulting  insti- 
tution. 

Another  challenge  for  the  FDIC  will  be  to  retain  quality  staff 
through  the  transition  period.  In  particular,  it  will  be  important  to 
make  RTC  personnel  returning  to  the  FDIC  feel  that  they  are  "a 
part  of  the  team"  throughout  and  after  the  transition.  It  will  also 
be  difficult  to  ensure  that  the  uncertainty  surrounding  personnel 
issues  during  the  transition  does  not  dilute  the  pool  of  experienced 
talent  at  the  FDIC.  Although  banks  are  enjoying  record  profits,  the 
business  cycle  will  inevitably  turn  and  the  FDIC  will  need  to  be 
prepared  to  meet  its  obligations  with  experienced  personnel  when 
that  happens.  The  success  of  this  transition  is  contingent  upon  a 
concerted  effort  from  everyone  at  the  FDIC. 

Q.2.  FDIC  Downsizing — As  part  of  the  transition,  the  FDIC  faces 
the  difficult  task  of  downsizing.  What  private  sector  expertise  can 
you  contribute  toward  making  these  decisions? 
A.2.  There  is  no  easy  way  in  either  the  private  or  the  public  sector 
to  downsize  an  organization.  In  the  private  sector,  downsizing 
strategy  is  generally  driven  by  market  forces  and  profit  objectives. 
The  challenge  is  to  achieve  maximum  efficiency  and  economy  with- 
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out  the  sacrifice  of  service,  responsiveness,  and  productivity.  There 
is  no  reason  that  the  same  general  principles  cannot  be  applied  in 
a  public  sector  environment. 

As  mentioned  above,  downsizing  to  core  staffing  levels  and  reduc- 
ing related  expenses  must  be  accomplished  without  sacrificing  es- 
sential levels  of  expertise  and  experience.  For  example,  in  the  su- 
pervisory area,  it  is  tempting  to  drastically  reduce  staff  given  the 
current  condition  and  health  of  the  industry.  This  may  greatly  re- 
duce the  number  of  seasoned,  veteran  supervisory  personnel  who 
have  witnessed  more  difficult  industry  conditions,  leaving  a  core 
supervisory  staff  that  has  examined  institutions  only  in  a  healthy 
environment.  Thus,  when  conditions  change,  the  agency  could  find 
itself  in  a  precarious  position  lacking  the  nucleus  of  leadership  and 
experience  to  directly  supervise  a  weakened  industry. 

In  sum,  the  key  to  a  successful  downsizing  is  careful  planning, 
open  communications,  and  fair  treatment.  As  a  member  of  the 
FDIC  Board  of  Directors,  these  goals  will  guide  my  decisions  about 
downsizing. 

Q.3.  Modernization — You  have  been  credited  with  streamlining 
Mississippi's  banking  laws  and  modernizing  its  banking  depart- 
ment. What  ideas  do  you  have  for  modernizing  and  improving  the 
FDIC's  operations? 

A.3.  I  think  there  is  a  great  deal  to  be  learned  from  the  American 
public,  the  FDIC  field  examiner,  and  the  grass  roots  level  of  the  in- 
dustry, all  who  rarely  feel  that  their  voice  is  heard.  Coming  to  the 
Mississippi  department  from  the  private  sector,  I  have  tried  to  re- 
member whose  interest  I  was  charged  to  serve.  With  that  mandate, 
I  have  evaluated  the  operations  of  the  department  as  well  as  the 
guiding  statutory  framework  to  see  if  both  allowed  us  to  operate  ef- 
ficiently and  to  offer  the  most  protection  to  the  public  interest. 

My  private  sector  experience  was  most  beneficial  in  implement- 
ing new  programs.  But  most  of  all,  I  witnessed  the  benefit  and  im- 
pact of  effective  communication  throughout  the  organization.  Our 
staff  became  significantly  more  productive  when  made  aware  of 
"why"  their  job  is  important  rather  than  simply  "how"  to  do  it.  All 
of  the  programs  which  I  have  implemented  in  Mississippi  are  the 
result  of  communication  with  the  public,  the  industry,  and  our  staff 
In  coming  to  the  FDIC,  I  would  first  attempt  to  determine  if  such 
communication  freely  flows  between  the  agency  and  those  it  serves 
as  well  as  within  the  organization.  Better  communications  will 
serve  to  improve  the  agency  and  enhance  its  effectiveness. 

I  have  a  number  of  other  ideas  for  modernizing  and  improving 
the  FDIC's  operations.  I  believe  that  the  FDIC  should  focus  on  fu- 
ture risks  to  the  industry.  The  focus  should  be  on  avoiding  poten- 
tial losses  rather  than  just  reacting  to  them  after  they  are  embed- 
ded in  the  institution.  This  will  assist  the  institutions  as  well  as 
improving  supervision. 

I  also  think  that  the  FDIC  can  reduce  the  amount  of  time  that 
its  examiners  are  actually  in  an  institution.  By  taking  advantage 
of  improved  technology  and  careful  planning,  the  FDIC  should  be 
able  to  perform  a  number  of  the  aspects  of  the  examination  process 
off-site  and  reduce  the  time  needed  for  an  examination. 
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There  are  also  some  risks  to  financial  institutions  that  bear 
watching.  For  example,  some  derivatives  activities  may  not  be  ap- 
propriate for  certain  institutions.  In  addition,  most  examinations 
do  not  really  focus  on  an  institution's  potential  liabilities  from  liti- 
gation. By  improving  the  supervision  of  these  activities,  the  FDIC 
can  work  to  keep  institutions  out  of  trouble — which  is  much  less 
expensive  than  paying  for  them  after  they  fail. 

Q.4.  BIF/SAIF — ^As  someone  with  real  world  experience,  how 
would  you,  as  a  banker,  react  to  the  merger  of  BIF/SAIF  and  the 
bank  and  thrift  charters. 

A.4.  The  guiding  principle  in  the  merger  of  the  BIF  and  the  SAIF 
or  merger  of  the  charters  should  be  the  stability  of  the  deposit  in- 
surance fund  for  the  protection  of  the  depositor.  As  a  banker,  my 
focus  would  be  on  the  equity  of  any  merger  proposal  and  the  poten- 
tial exposure  to  the  fund  from  the  merger.  If  SAIF  is  satisfactorily 
capitalized,  then  the  merger  of  the  funds  becomes  more  acceptable 
as  a  merger  of  equals. 

However,  as  a  banker,  the  charter  merger  issues  raise  concerns 
that  all  similarly  chartered  institutions  enjoy  similar  powers  and 
compete  upon  an  equal  basis.  We  see  many  signs  of  industry  merg- 
er activity  occurring  at  the  State  level  with  common  regulations  of 
the  banking  and  thrift  industry,  uniform  regulatory  restructuring 
and  conformity,  and,  in  many  cases,  mergers  of  the  thrift  and 
banking  trade  associations.  The  regulatory  environment  of  the  last 
15  years  and  market  factors  have  eliminated  many  of  the  distinc- 
tions that  historically  existed  between  these  charters.  I  feel  that 
the  remaining  perceptual  differences  exist  primarily  within  the  in- 
dustries and  not  in  the  public  marketplace. 

Q.5.  The  financial  viability  of  SAIF  is  very  much  in  question.  What 
do  vou  consider  necessary  for  the  insurance  funds  to  be  adequate 
and  taxpayer  interests  to  oe  protected? 

A.5.  I  believe  that  the  SAIF  proposal  adopted  by  the  Senate  Bank- 
ing Committee  will  result  in  a  strong  deposit  insurance  fund.  The 
one-time  special  assessment  capitalizes  the  SAIF  immediately.  The 
spreading  of  the  FICO  obligation  prevents  a  possible  future  default. 
Finally,  the  merger  of  the  deposit  insurance  funds  strengthens  and 
stabilizes  the  deposit  insurance  system. 

In  addition  to  the  proposal  to  strengthen  the  deposit  insurance 
system,  I  feel  that  it  is  very  important  to  retain  the  risk-based  pre- 
mium svstem.  I  believe  that  the  risk-based  insurance  system  was 
one  of  the  most  equitable  and  progressive  developments  in  the  area 
of  deposit  insurance. 

I  also  believe  that  these  premiums  need  to  be  assessed  upon  in- 
dustry risk  rather  than  institutional  risk.  The  1.25  percent  des- 
ignated reserve  ratio  is  a  somewhat  arbitrary  benchmark.  This  bal- 
ance may  be  excessive  during  strong  industry  conditions,  yet  may 
be  inadequate  during  weak  industry  conditions.  The  risk-based  pre- 
mium not  only  provides  incentive  to  institutions  to  maintain  a  safe 
posture  but  also  fairly  assesses  those  who  do  so  in  times  of  indus- 
try decline.  Once  both  funds  are  capitalized,  proper  supervisory 
monitoring,  proper  risk  assessment  and  related  equitable  premium 
assessments  should  ensure  a  strong  deposit  insurance  system  in 
the  future. 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SARBANES 
FROM  JOSEPH  H.  NEELY 

Q.l.  The  banking  industry  is  enjoying  record  profits.  The  Bank  In- 
surance Fund  is  now  at  its  designated  reserve  ratio.  In  fact,  the 
fund  had  moved  above  its  ratio  which  led  to  the  recent  refund. 
Looking  ahead,  what  is  your  view  of  the  outlook  for  the  industry? 
A.1.  The  immediate  outlook  for  the  banking  industry  is  very  good. 
Banks  continue  to  enjoy  very  profitable  times.  In  addition,  the  re- 
duction in  deposit  insurance  premiums  should  contribute  signifi- 
cantly to  the  banks'  bottom  line. 

Over  the  long  term,  however,  banks  are  facing  significant  com- 
petition from  financial  service  providers  who  are  invading  their  tra- 
ditional markets.  These  competitors  fi*eauently  operate  in  a  less  re- 
strictive regulatory  environment  than  banks  wnich  gives  them  a 
competitive  advantage.  Banks  may  continue  to  face  shrinking  mar- 
kets and  a  limited  ability  to  respond  to  competitive  pressures. 

The  average  core  banking  customer  today  is  demanding  financial 
products  that  would  have  been  considered  "exotic"  10  years  ago.  If 
banks  are  to  remain  competitive,  they  must  be  able  to  expand  their 
service  offerings  continuously.  In  the  process,  however,  the  risks  of 
new  activities  must  be  carefully  considered  to  ensure  that  the  risks 
do  not  outweigh  the  benefits. 

Q.2.  What  challenges  do  you  foresee  and  what  are  the  prospects 
for  the  industry  meeting  those  challenges? 

A.2.  The  main  challenge  facing  the  banking  industry  is  to  compete 
with  other  financial  service  providers  who  frequently  have  a  com- 
petitive advantage.  The  prospects  for  the  industry  are  closely  tied 
to  congressional  action.  If  Congress  ultimately  expands  the  powers 
available  to  banks  and  takes  steps  to  reduce  some  of  the  regulatory 
burden,  the  industry  will  have  strong  prospects  of  meeting  the 
challenge.  Efforts  to  expand  powers,  however,  also  will  create  chal- 
lenges for  bank  regulators  to  ensure  that  any  new  activities  are  ex- 
ercised in  a  safe  and  sound  manner  and  do  not  increase  risk  to  the 
deposit  insurance  funds  or  the  taxpayers. 

Q.3.  The  pendulum  of  lending  standards  seem  to  swing  over  time. 
There  has  been  some  concern  that  the  pendulum  was  swinging 
back  a  bit  too  far  toward  easier  lending  standards.  What  is  your 
view  on  the  current  state  of  lending  standards? 
A.3.  So  far,  we  have  seen  very  little  direct  evidence  of  an  easing 
of  lending  standards  in  Mississippi.  I  feel  that  most  bankers  vividly 
remember  the  lessons  learned  from  the  1980's.  However,  bad  loans 
tend  to  be  made  in  good  times  and  the  temptation  is  strong  to  take 
chances.  For  this  reason,  we  have  been  placing  special  emphasis  in 
our  examinations  on  reviewing  credit  quality.  The  banking  busi- 
ness is  cyclical  and  no  institution  should  be  making  credit  decisions 
under  the  assumption  that  the  good  times  will  continue  in  the  fu- 
ture. 

Q.4.  The  FDIC,  Federal  Reserve  Board  and  Comptroller  of  the 
Currency  are  proposing  a  regulation  that  would  require  banks  to 
set  aside  a  certain  amount  of  capital  to  reflect  the  market  risk  in- 
herent in  their  trading  in  derivatives.  (This  proposed  regulation  fol- 
lows a  1993  recommendation  of  the  Basle  Committee  on  Banking 
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Supervision  that  requires  banks  to  measure  the  risk  they  face  from 
their  derivative  trading  activities.)  What  is  you  view  of  the  risks 
associated  with  derivatives?  What  do  you  thmk  should  be  the  ap- 
proach in  dealing  with  these  risks? 

A.4.  When  used  properly  and  subject  to  appropriate  management 
oversight,  certain  derivative  products  can  be  an  effective  part  of  an 
institution's  overall  risk  management  strategy.  To  be  effective  how- 
ever, it  is  imperative  that  the  management  of  institutions  involved 
in  derivatives  activities  engage  in  active  oversight  of  these  activi- 
ties. Active  oversight  includes  the  establishment  of  controls  and 
risk  measurement,  monitoring,  and  reporting  requirements  that 
are  appropriate  to  the  level  and  type  of  activities  in  which  the  in- 
stitution is  engaged.  From  my  perspective  as  a  State  bank  super- 
visor, I  have  seen  a  trend  on  the  part  of  the  management  of  small- 
er, community  banks  to  avoid  many  of  these  derivatives  products 
in  light  of  the  bad  publicity  and  questions  posed  by  stockholders  on 
the  risks  associated  with  some  products.  Small  community  banks 
have  generally  been  involved  in  derivatives  activities  as  end  users. 
It  is  particularly  important  that  the  management,  in  concert  with 
the  board  of  directors,  take  an  active  role  in  establishing  and  mon- 
itoring policies  regarding  the  use  of  these  products  and  that  they 
possess  an  adequate  level  of  understanding  of  the  risks  associated 
with  the  types  of  derivatives  investments  or  contracts  entered  into 
by  their  institutions. 
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Lucille  YOUNG.  «t  •!..  PlaintifT*. 

y. 

Samuel  PIERCE.  Jr.,  et  al..  Defendants. 

Civ.  A.  No.  P-«a-&-CA. 

United  SUtes  District  Court, 

E.D.  Texas, 

Paris  Division. 

July  31,  1985. 

Black  applicants  and  residents  of  pub- 
lic housing  in  east  Texas  brought  action 
against  Department  of  Housing  and  Urban 
Development,  alleging  HUD  had  knowingly 
maintained,  and  continued  to  maintain,  sys- 
tem of  racially  segregated  housing  in  viola- 
lion  of  Corstjtution  and  laws  of  United 
States.  Parties  cross-moved  for  summary 
judgment.  The  District  Court.  Justice, 
Chief  Judge,  held  that  (1)  plaintiffs  met 
commonality  requirement  for  class  action 
suit;  (2)  HUD's  funding,  regulation  and 
assistance  of  local  public  housing  authori- 
ties constituted  clearly  unconstitutional 
support  of  segregation;  (3)  relationship  be- 
tween local  public  housing  authorities  and 
HUD  was  sufficient  to  give  rise  to  liability 
on  part  of  HUD;  and  (4)  action  was  not 
barred  by  doctrine  of  sovereign  immunity. 

Order  accordingly. 

1.  FederaJ  CitH  Procedure  «=186.15 

Black  applicants  and  residents  of  pub- 
Uc  housing  saUsfied  commonality  require- 
ment for  class  action  under  Fed.Rules  Civ. 
Proc.Rule  23(a).  28  U.S.C.A.,  and  did  not 
employ  improper  across-the-board  chal- 
lenge to  discriminatory  policy,  where  De- 
partment of  Housing  and  Urban  Develop- 
ment performed  one  function,  providing 
public  housing,  which  required  varied  dis- 
tinct administrative  activities,  and  appli- 
cants and  residents  challenged  result  of 
Department's  alleged  maintenance  of  sin- 
gle, uniform  policy  of  knovringly  support- 
ing segregated  housing  in  east  Texas. 
2.   Federal  Civil  Procedure  «=164.5 

Class  acuon  may  proceed  despite  moot 
ness  of  named  plaintiffs'  claims. 
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3.  Ffderal  Civil  Procedure  C=l 86.15 

Allegations  thai  one  named  plaintiff 
was  at)pical  representative  of  class  of 
black  applicants  and  residents  in  public 
housing  because  she  was  allegedly  poor 
tenant  when  she  Uved  in  segregated  hous- 
ing, and  because  she  did  not  vngorously 
seek  to  obtain  housing  through  local  hous- 
ing authority,  that  second  named  plaintiff 
had  credit  problem,  and  that  third  named 
plaintiff  was  atypical  representative  be- 
cause she  declined  to  be  first  black  to  move 
into  all  white  project  when  given  chance  to 
do  so  were  inadequate  to  disturb  court's 
earlier  ruling  that  named  plaintiffs  claims 
were  typical  of  those  of  class  they  repre- 
sented, particularly  where  named  plaintiffs 
had  already  fairly  and  adequately  protected 
interest  of  class  by  establishing  Depart- 
ment of  Housing  and  Urban  Development's 
liability   for   racially  segregated   housing. 

4.  Civil  RighU  o=3 

Any  tangible  assistance  by  govern- 
ment to  segregation  is  prohibited  by  Con- 
stitution if  it  has  significant  tendency  to 
facilitate,  reinforce,  and  support  private 
discrimination. 

5.  Civil  RlghU  «=n.5 

Department  of  Housing  and  Urban  De- 
velopment's funding,  regulation,  and  assist- 
ance of  local  public  housing  authorities  was 
unconstitutional  support  of  segregation, 
where  HUD  allowed  local  public  housing 
authorities  to  construct  segregated  housing 
projects  and  selectively  enforced  its  reg- 
ulations in  way  calculated  to  ensure  proj- 
ects remained  segregated,  abdicated  its 
duty  to  enforce  fair  housing  plan  regula- 
tions which  theoretically  made  new  con- 
struction housing  available  to  minorities, 
did  nothing  to  monitor  or  review  initial 
occupancy  process  of  new  homes,  and 
HUD's  own  findings,  made  before  filing  of 
action,  revealed  that  at  least  20  of  public 
housing  authorities  in  class  action  counties 
were  operating  in  violation  of  Title  VI 
which  prohibits  discrimination  in  federal 
programs.  42  U.§.C.A.  §  1437f;  Civil 
Rights  Act  of  1964,  §  601  et  seq.,  42  U.S. 
C.A.  §  2000d  et  seq^ 


6.  Civil  Pughls  «=13.7 

Relationship  between  Department  of 
Housing  and  Urban  Development  and  local 
public  housing  authorities  was  sufficient  to 
give  rise  to  liability  on  part  of  HUD  for 
discrimination  in  public  housing,  where  de- 
cisions which  produced  racial  makeup  of 
public  housing  were  heavily  regulated  by 
HUD,  HUD  had  recognized  duty  under  Ti- 
tle VI,  which  prohibits  discrimination  in 
federal  programs,  to  involve  itself  in  those 
decisions,  and  HUD  funded  housing.  Civil 
Rights  Act  of  1964,  §  601  et  seq.,  42 
U.S.C.A.  §  2000d  et  seq. 

7.  Civil  Rights  <J=13.7 

To  render  Department  of  Housing  and 
Urban  Development  liable  for  discrimma- 
tion  in  public  housing,  black  residents  and 
applicants  for  public  housing  were  not  re- 
quired to  show  HUD  supported  racial  dis- 
crimination with  dbcriminatory  intent, 
where  government  practices  involved  were 
not  in  any  sense  facially  neutral,  but  rath- 
er, HUD  supported  local  housing  authori- 
ties it  knew  discriminated. 

8.  Civil  Rights  «=11.5 

Necessary  prerequisite  for  fulfilling 
duty  on  part  of  Department  of  Housing 
and  Urban  Development  to  eradicate  segre- 
gation in  public  housing  was  Ui  obtain  in- 
formation about  dbcrimination  practice  un- 
der HUD's  auspices. 

9.  CWil  Rights  <»=11.5 

Even  if  Department  of  Housing  and 
Urban  Development  were  ignorant  of  dia- 
crimination  practiced  by  local  public  houa- 
ing  authorities,  HUD  would  have  violated 
Fifth  Amendment  by  willfully  ignoring 
facts  necessary  to  fulfill  its  constitutional 
and  statutory  duties  to  eradicate,  and  not 
perpetuate,  segregation  through  use  of 
public  funds.  U.S.C.A.  ConstAmend.  5; 
Civil  Rights  Act  of  1964,  §  601  et  seq.,  42 
U.S.C.A.  §  2000d  et  seq. 

10.  Civil  RighU  *=13.13(3) 
Department  of  Housing  and  Urban  De- 
velopment's intent  to  discriminate  in  public 
housing  was  established  by  combination  of 
HUD's  assertions  of  ignorar.ce  of  where 
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disLribulfid  were  being  thoroughly  racially  segregated,  that  HUD 
knew  of  thai  pattern,  that  although  HUD 
had  taken  measores  to  correct  situation,  it 
usually  blamed  situation  on  local  authori- 
ties, landlords,  and  tenants,  and  HUD  did 
not  institute  prompt  investigation  of  allega- 
tions. 


public    funds    it 

spent,  its  actual  knowledge  of  segregation 
in  local  public  housing,  and  its  financial 
support  at  each  public  housing  site  which 
practiced  segregation. 

11.  Civil  Rights  «=n.5 
Departnient  of  Housing  and  Urban  De- 
velopment's violation  of  Fifth  Amendment, 
both  through  its  knowing  support  of  public 
housing  authorities  which  intentionally  dis- 
criminated, and  through  HUD's  own  acts 
of  intentional  discrimination,  established 
HUD's  liability  under  42  U.S.C.A.  §§  1981, 
1981    U.S.CJ^..  ConsLAmend.  5. 

12.  Civil  RlghU<J=>11.5 

Intentional  discrimination  violates  Title 
VIII  which  prohibits  discrimination  in  pro- 
vision of  housing.  Civil  Rights  Act  of 
1968,  §  801  et  seq..  42  U.S.C.A.  §  3601  et 
seq. 

13.  Civil  Rights  «=9.5 

Title  VI  which  prohibits  discrimination 
in  federal  programs  imposes  duty  on  De- 
partment  of  Housing  and  Urban  Develop- 
ment to  eliminate  racial  discrimination 
from  programs  it  funds.  Civil  Rights  Act 
of  1964,  §  501  et  seq.,  42  U.S.C.A.  §  2000d 
et  seq. 

14.  Civil  Right*  e=il.5 

Failure  of  Department  of  Housing  and 
Urban  Development  to  eliminate  racial  dis- 
crimination from  programs  it  funded,  and 
in  fact,  to  deliberately  nurture  discrimina- 
tion in  public  housing,  as  well  as  engaging 
in  discrimination  itself,  constituted  viola- 
tion of  Title  VI,  which  prohibits  discrimina- 
tion in  federal  programs.  Civil  Rights  Act 
of  1964,  §  601  et  seq.,  42  U.S.C.A.  §  2000d 
et  seq. 
16.  Civil  RlghU  'S='12.4 

Black  applicants  and  residents  of  pub- 
lic housing  in  east  Texas  exhausted  their 
administrative  remedies  prior  to  bringing 
suit  alleging  violation  by  Department  of 
Housing  and  Urban  Development  of  Title 
VI  which  prohibits  discrimination  in  feder- 
ally funded  programs,  where  counsel  for 
applicants  and  residents  sent  written  com- 
plaint to  HUD  in  which  it  sUted  that  HUD- 
3upv>oiifd  renUl  housing  in  east  Texas  was 


16.  Civil  Rights  «='12.4 

Black  residents  and  applicants  for  pub- 
lic housing  in  east  Texas  were  not  required 
to  exhaust  administrative  remedies  prior  to 
bringing  suit  allegii.g  violation  of  Title  VI, 
prohibiting  discrimination  in  federal  pro- 
grams, by  Department  of  Housing  and  Ur- 
ban Development,  where  relief  sought  was 
disestablishment  of  segregated  public  hous- 
ing in  east  Texas,  HUD  had  been  apprised 
of  several  instances  of  violation  of  Title  VI 
regulations  but  had  failed  to  remedy  situa- 
tion, and  HUD's  own  officials  in  charge  of 
Title  VI  review  process  in  east  Texas  as- 
serted they  had  no  power  or  authority  to 
seek  actual  desegrt^tion.  Civil  Rights 
Act  of  1964,  §  601  et  seq.,  42  U.S.C.A. 
§  2000d  et  seq. 

17.  United  Stales  c^USdS) 
Sovereign  immunity  does  not  bar  suit 

to  enjoin  unconstituti:  lal  actions  by  feder- 
al officer. 

18.  United  Slates  ©=i2.M28) 

Doctrine  of  sovereigr  immunity  did  not 
bar  action  alleging  and  showing  that  con- 
duct of  Department  of  riousing  and  Urban 
Development  in  func'.ng  and  monitoring 
discriminatory  public  nousing  violated  Fifth 
Amendment  and  federal  statutes  designed 
to  prevent  discrimination  by  federal  offi- 
cers. U.S.QA.  Const-Amend.  5;  5  U.S.C.A. 
$  702. 

19.  Qril  RlghU  «=13.6 

Existence  of  continubg  adverse  ef- 
fects in  form  of  system  of  segregated  pub- 
lic housing  conferred  upon  black  residents 
and  applicants  for  public  housing  in  east 
Texas  standing  to  bring  action  seeking  in- 
junctive relief  prohibiting  future  violation 
of  Constitution  and  civil  rights  statutes. 
U.S.C.A.  ConstAmend.  5;  42  U.S  C.A. 
§§  1981,  1982;  Civil  Rights  Act  of  1964, 
§  601  et  seq,  42  UST  A    §  2000d  et  seq.. 


211 


1040 


628  FEDERAL  SUPPLEMENT 


Civil  Rights  Act  of  1968.  §  801  ei  seq..  42 
U.S.C.A.  §  3601  el  seq. 

20.  Action  -s^e 

Party  urging  mootness  bears  heavy 
burden  of  demonstrating  that  discontin- 
uance of  challenged  activity  has  destroyed 
any  controversy  between  parties. 

2L  Action  06 

Institution  of  plan  by  Department  of 
Housing  and  Urban  Development  to  trans- 
fer over  and  underhoused  tenants,  and  to 
create  agenda  for  further  desegregab'on  in 
public  housing,  did  not  render  moot  action 
alleging  that  HUD  had  knowingly  main- 
tained, and  continued  to  maintain,  system 
of  racially  segregated  housing  in  violation 
of  Constitution  and  laws  of  the  United 
States. 


Michael  M.  Daniel,  Elizabeth  K.  Julian, 
Julian  <t  Daniel,  P.C,  Dallas,  Tex.,  for  plain- 
tiffs. 

David  Deutsch.  HUD.  Washington,  D.C., 
Charlene  Berry,  HUD,  Ft  Worth,  Tex.,  Ste- 
ven M.  Mason,  AssL  U.S.  Atty..  Tyler,  Tex.. 
Robert  Wolff,  DepL  of  Justice,  Wash- 
ington, D.C.,  for  defendants. 

ORDER 

JUSTICE.  Chief  Judge. 

Plaintiffs  in  this  class  action  allege  that 
defendant,  the  United  States  Department 
of  Housing  and  Urban  Development 
("HUD"),  has  knovnngly  maintained,  and 
continues  to  maintain,  a  system  of  racially 
Mgregated  housing  in  violation  of  the  Con- 
ctitution  and  laws  of  the  United  States. 
Specifically,  the  plaintiff  class  asserts  that 
HUD,  in  funding  and  overseeing  this  hous- 
ing, has  discriminated  against  blacks  in  vio- 
lation of  the  Fifth  Amendment  to  the  Unit- 
ed SUtes  Constitution;  Title  VI  of  the  Civil 
Rights  Act  of  1964.  42  U.S.C.  §  2000d  et 
seq.  (prohibiting  discrimination  in  federal 
programs);  Title  VIII  of  the  Civil  Rights 
Act  of  1968,  42  U.S.C.  §  3601  et  seq.  (pro- 
hibiting discrimination  in  the  provision  of 
housing);  as  well  as  the  Civil  Rights  Act  of 

I.  The-!  ■  counliej  are:  Anderson.  Angelina.  Bow- 
ie. C  mp.  Caii.  Cherokee.  Delia.  Franklin, 
Ctciig  HarJin.  llarrivon.  Henderson. Hopkins. 
Hou>      ...     Jasper.     Jefferson.     Lamar.     Libetiy. 


1866,  42  U.S.C.  §5  1981  and  1982.  The 
plaintiff  class  consists  of  all  black  appli- 
cants for,  and  residents  of,  HUD-assisted 
housing  in  thirty-six  E&sx  Texas  counties 
("the  class  action  counties").'  Defendant 
HUD  b  a  federal  agencj'  which  participates 
in  the  provision  of  public  housing  through- 
out the  nation.  Also  named  as  defendants 
are  HUD's  Secretary,  and  the  Administra- 
tor of  HUD's  Region  VI,  which  contains 
the  class  counties.  HUD  does  not  con- 
struct, own.  or  operate  any  housing  itself. 
Rather,  its  role  is  essenti'ally  promotional. 
Through  a  number  of  programs,  HUD  pro- 
vides significant  financial  support,  techni- 
cal assistance,  and  regulatory  oversight  for 
the  providers  of  public  housing. 

Id  its  submissions  to  the  court,  HUD  has 
placed  these  programs  under  three  major 
rubrics.  First,  there  are  "Low-Rent  Public 
Housing  Projects  Under  Management,"  that 
is,  the  public  housing  created  in  the  Hous- 
ing Act  of  1937,  as  amended,  42  U.S.C. 
§  1437.  In  this  program  HUD  funds  di- 
recUy  a  local  public  housing  authority 
("PHA"),  which  constructs  and  operates 
housing  projects.  The  second  category  of 
HUDassisted  housing  is  denominated  "In- 
sured-Assisted  Housing."  This  consists, 
first,  of  two  programs  through  which  HUD 
subsidizes  mortgage  insurance  and  interest 
in  order  to  encourage  the  construction  of 
low-income  housing.  §§  221(dX3)  and  236  of 
Titie  II  of  the  National  Housing  Act  of 
1934.  12  U.S.C.  §§  1715/(d)(3)  and  1715z-l. 
The  "assisted"  aspect  of  these  projects  is 
their  receipt  of  supplemental  rental  pay- 
ments from  HUD,  pursuant  to  12  U.S.C. 
5  1701s.  The  last  program  at  issue  here 
consists  of  "Section  8  New  Ojnstniction" 
subsidies.  This  program  provides  assist- 
ance for  families  occupying  new  apart- 
ments, Section  8  of  Housing  and  Communi- 
ty Development  Act  of  1974,  42  U.S.C 
§  1437f,  by  making  rental  payments  to 
landlords.    24  C.F.R.  §§  880-«81. 

In  the  class  action  counties,  the  three 
major  programs  at  issue  in  this  litigation 
can   best  be   understood   as   representing 

Marion.  Morrii.  Nacogdoches.  NcwTon.  Orange. 
Panola.  Polk.  Red  River.  Rusk  Sabine,  San  Au- 
gusiinc.  Shelby.  Smiih.  Thus,  Tyler.  I'pihi"'- 
\'an  Z^nJi.  and  Wood. 
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p«riods  of  HUD  8ca\-ity 
1960's,  HUD  created  low  rent  projects  al- 
most exclusively;  from  the  late  1960's  until 
the  raid-1970's,  the  chief  form  of  subsidy 
was  "Insured-Assisted  Housing";  since  the 
mid-1970'8.  HUD  has  mostly  been  engaged 
b  S«ction  8  new  housing.  Charts  A-C, 
Defendants'  MoUon  for  Summary  Judg- 
ment The  Insured-Assisted  and  Section  8 
programs,  while  administratively  distinct, 
are  in  many  cases  mixed  in  fact  Accord- 
ing to  HUD.  a  number  of  projects  have 
enjojed  both  forms  of  assistance.  Memo- 
randum in  Support  of  Defendants'  Motion 
for  Summary  Judgment  at  15. 

This  action  was  filed  in  1980.  The  class 
was  certified  by  this  court's  order  of  July 
1,  1982.  Young  v.  Pierce,  544  F.Supp. 
1010  (E.D.Tex.l982).  Since  that  time,  the 
parties  have  conducted  extensive  discovery, 
and  have  agreed  that  the  issue  of  liability 
is  ripe  for  resolution  on  cross  motions  for 
summary  judgment  These  motions  have 
been  extensively  briefed,  and  are  accompa- 
nied by  exhibiu  and  affidavits.  Defend- 
ants also  seek  reconsideration  of  this 
court's  order  certifying  the  class.  The 
question  of  the  class's  viability  logically 
precedes  that  of  liability. 

De/endanU' Motion  to 
Decertify  the  Class 

Defendants  argue  that  the  Supreme 
Court's  decision  in  General  Telephone  Co. 
V.  Falcon,  457  U.S.  147,  102  S.Ct  2364,  72 
LEd.2d  740  (1981).  calls  into  question  the 
propriety  of  the  class  in  this  action.  De- 
fendants further  maintain  that  factual  de- 
velopments since  the  certification  of  the 
class  warrajit  either  decertification  of  the 
class  or  its  recertification  to  include  a 
greatly  reduced  area. 

In  Falcon,  the  Supreme  Court  partially 
invalidated  the  "across-the-board"  Tide  VII 
class  action  certifications  which  had  previ- 
ously been  allowed  by  the  United  StaUs 
Court  of  Appeals  for  the  Fifth  Circuit 
Pursuant  to  the  "across-the-board"  doc- 
trine, a  Title  VII  plaintiff  seeking  to  repre- 
sent a  class,  against  which  an  employer 
had  allegedly  discriminated  on  sexual  or 
racial  grounds,  was  allowed  to  challenge 
"across-the-board"  all  aspects  of  the  em- 
ployer's discriminatory  policy.     Id.  at  15-1 
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a(t  u  UJ  rSupf.  I(U7  (EJ).Tu.  IMJ) 

unUl  the  mid-  102  S.Ct  at  2368.  72  LEd.2d  740,  (Tuotecf  in 
Payne  v.  Trai'enol  Laboratories,  Inc.  565 
F.2d  895  (5th  Cir.),  cerL  denied,  439  U.S. 
835.  99  S.Ct  118,  58  LEd.2d  131  (1978);  tee 
also  Johnson  v.  Georgia  Highway  Express, 
Inc.,  417  F.2d  1122,  1123.  1124  (5th 
C^r.1969).  In  the  Falcon  opinion,  the  Su- 
preme Court  specifically  disapproved  the  in- 
ference, allowable  under  the  "across-the- 
board"  doctrine,  that  an  allegation  of 
discrimination  against  an  individual  in  one 
area  of  employment,  such  as  promotions, 
indicates  that  the  employer  has  a  general 
policy  of  discrimination  which  is  manifested 
in  all  other  aspects  of  the  employer's  busi- 
ness, such  as  hiring,  firing,  and  pay.  The 
Falcon  (^urt  treated  the  "across-the- 
board"  doctrine  as  an  impermissible  excep- 
tion to  the  commonality  and  typicality  re- 
quiremenu  of  Fed.R.Civ.P.  23,  and  re- 
affirmed that  "a  Title  VII  class  action,  like 
any  other  class  action,  may  only  be  certified 
if  the  trial  court  is  satisfied,  after  a  rigorous 
analysis,  that  the  prerequisites  of  Rule  23(a) 
have  been  satisfied."  Id  at  161,  102  S.Ct 
at  2372;.  see  also  Vuyanich  v.  Republic 
National  Bank,  723  F.2d  1195  (5th  Cir. 
1984). 


Defendants  argue  that  "in  Falcon  the 
Supreme  Court  not  only  rejected  the 
across-the-board  rule  as  applied  to  Title  VII 
claims  in  cases  such  as  Johnson,  it  also 
restated  and  refined  the  requirements  of 
Rule  23  as  applied  to  ail  proposed  class 
actions."  Motion  to  Decertify  CTass  at  4. 
While  it  is  true  that  the  Falcon  case  re- 
stated the  requirements  of  Rule  23 — as  do 
many  cases  dealing  with  class  action  certi- 
fication— ,  this  court  is  unable  to  discern 
any  change  by  the  Falcon  Court  of  the 
substantive  requirements  of  Rule  23.  See 
Carpenter  v.  Stephen  F.  Austin  State 
University,  706  F.2d  608.  616  (5th  Cir.1983) 
("In  [Falcon  I  the  Supreme  Coan  holds 
that  proposed  class  representatives  must 
satisfy  fach  of  the  Fed.R.Civ.P.  23  require- 
ments, thereby  limiting  'the  class  claims  to 
those  fairly  encompassed  by  the  named 
plaintiffs'  claims'",  quoted  in  Falcon,  457 
U.S.  at  156,  102  S.Ct  at  2370);  Richardson 
V.  Byrd.  709  F.2d  1016.  1019  (Glh  Cir.1983) 
(.^ame).  The  holding  in  Falcon  was  that 
."^Vinrlcuts   in    fulfilling   these    requirements 
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aje  not  allowed.  The  focus  of  defendants' 
arjfumenl  for  decertification  is  that  this 
court,  ill  certifying  the  class,  relied  on  the 
shortcut  of  the  "across-the-board"  doctrine 
invalidated  in  Falcon,  and  that  the  class  in 
this  action  does  not  meet  the  plain  require- 
ments of  Rule  23. 

In  the  order  certifying  the  class  in  this 
action,  the  court  used  the  "across-the- 
board"  doctrine  as  an  analogy  to  the  facts 
here..  Young  v.  Pierce,  544  F.Supp.  1010, 
1030  (E.D.Tex.l982).  The  action  was  not, 
however,  certified  as  an  "across-the-board" 
action;  •  that  doctrine  itself  has  relevance 
only  to  employment-related  actions  under 
Title  VII.  The  plaintiffs  do  not  se«k  to 
challenge  HUD's  actions  "across-the- 
board."  Rather,  plaintiffs  charge  that 
HUD  pays  for  discrimination,  rather  than 
fulfilling  its  duty  to  eradicate  it,  and  that 
this  payment  is  illegal.  Defendants  vigor- 
ously maintain  that  this  allegation  chal- 
lenges their  actions  "across  the  board,"  as 
it  includes  numerous  different  public  hous- 
ing sites  and  three  administratively  distinct 
programs.  This  objection  is  largely  seman- 
tic. HUD  actually  performs  one  function: 
it  provides  public  housing.  Obviously, 
however,  such  a  complicated  task  requires 
myriad  distinct  administrative  activities. 
The  plaintiff  class  here  challenges  the  re- 
sult of  HUD's  activity,  which,  it  maintains, 
is  a  system  of  segregated  housing.  HUD 
argues  that  such  a  result  presupposes  a 
large  number  of  derelictions  in  individual 
administrative  duties  {i.e.,  that  a  support  of 
a  segregated  housing  system  in  violation  of 
the  Fifth  Amendment  would  necessarily  in- 
clude HUD  activities  in  different  programs 
and  places,  as  well  as  violations  of  Titles 
VI  and  VIII,  and  of  HUD  regulations 
promulgated  thereto)  which  should  be  ad- 
dressed in  separate  actions.  The  court  con- 
sidered this  argument  at  length  in  its  order 
certifying  the  class.  Id.  at  1024-25,  1030- 
31.  It  appears  that  the  plaintiff  class  is  not 
challenging  "across  the  board"  a  number  of 
conceptually  distinct  HUD  functions,  but 
rather  a  single  activity  which  is  regulated 
by  a  variety  of  statutes  and  published 
guidelines. 

Even  if  this  challenge  were  to  be  con- 
sidered  "across   the   board,"   it   should   be 


noted  that  the  Falcon  case  did  not  entirely 
rule  out  class  actions  of  that  type.     The 
Court  in  Falcon  noted: 
If  petitioner  used  a  biased  testing  prx>ce- 
dure  to  evaluate  both  applicants  for  em- 
ployment and   incumbent  employees,   a 
class  action  on  behalf  of  every  applicant 
or  employee  who  might  have  been  preju- 
diced by  the  test  clearly  would  satiafy 
the  commonality  and  typicality  require- 
ments of  Rule  23(8).    Significant  proof 
that  an  employer  operated  under  a  gen- 
eral policy  of  discrimination  conceivably 
could  justify  a  class  of  both  applicants 
and  employees  if  the  discrimination  mani- 
fested  itself   in   hiring   and   promotion 
practices  in  the  same  general  fashion, 
such  as  through  entirely  subjective  deci- 
sion-making processes.    In  this  regard  it 
is  noteworthy   that  "HUe  VII  prohibits 
discriminatory     employment    practices, 
not  an  abstract  policy  of  discrimination. 
Falcon,  457  U.S.  at  159  n.  15.  102  S.CL  at 
2371  n.  15  (emphasis  in  original).    Plaintiffs 
in  this  action  have  alleged — and  shown — 
that  HUD  has  maintained  a  single,  uniform 
policy  of  knowingly  supporting  segregated 
housing  in  East  Texas,  in  violation  of  the 
Fifth  Amendment  of  the  United  States  (Con- 
stitution, 42  U.S.C.  §§  1981  and  1982,  Title 
VI  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  §  2000d,  and  TiUe  VIII  of  the  Civil 
Rights  Act  of  1968.  42  U.S.C.  §§  3601- 
3631.    The  policy  of  knowingly  supporting 
racially     segregated    housing    prejudices 
black  applicants   and  residents  of  public 
housing — the  two  component  groups  in  the 
plaintiff  class— at  the  same  time  and  in  the 
same  way;   both  are  DIegally  required  to 
live  in  racially  segregated  housing  if  they 
are   to  benefit  from  the  HUD  program. 

[1]  This  action  fits  squarely  within  ei- 
ther of  the  first  two  sentences  of  the  Fal- 
con footnote  excerpted  above.  Like  a  bi- 
ased employment  test,  the  pob'cy  of  offer- 
ing only  segregated  bousing  has  an  impact 
on  both  applicants  and  residents — as  op- 
posed to  employees.  HUD  has  one  chief 
function  as  an  agency:  to  offer  public 
housing.  The  public  housing  it  offers  in 
the  class  action  counties  is  segregated. 
Applicants  have  a  choice  of  while  projects 
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or  black  projects.  Residents  live  In  one  or 
the  other.  Clearly,  both  groups  suffer 
from  the  policy.  In  a  parallel  to  the  second 
sentence  of  the  footnote,  HUD's  policy  of 
maintaining  segregated  housing,  unques 
tionably  supported  here  by  significant 
proof,  can  fairly  be  characterited  as  a  gen- 
eral pob'cy  of  discriminatjon  which  mani' 
fests  itself  in  a  wide  range  of  HUD  practic- 
es. Plaintiffs  have  satisfied  the  commonal- 
ity requirement  of  Rule  23(a).  This  result 
is  unaffected  by  the  holdings  in  Falcon  and 
Vuyanieh. 

[2]  Defendants  ako  ug\ie  that  the 
named  plaintiffs  are  atypical  and  inadequate 
representatives  because  events  since  the 
certification  of  the  class  have  rendered 
their  bdividual  claims  mooL  The  basic 
premise  of  this  argument  is  fbwed.  A 
class  action  may  proceed  despite  the  moot- 
ness  of  the  named  plaintiffs'  claims.  Sos- 
na  V.  Iowa,  419  U^.  393,  402-03,  95  S.Ct. 
553,  55&-59.  42  LEd.2d  532  (1974);  Moss  v. 
Lane  Co..  471  F.2d  853,  855  {4lh  Cir.1973); 
c/  East  Texas  Motor  Freight  v.  Rodriguez, 
431  U.S.  395,  403,  97  S.Ct  1891,  1896,  62 
L.E<L2d  453  (1976)  (error  to  certify  class 
a/ler  named  plaintiffs  claims  have  become 
moot).  Defendants'  contention  that  the  m- 
tire  action  is  now  moot  will  be  treated 
below,  in  the  discussion  of  the  cross  mo- 
tions for  summary  judgment 

[3]  Defendants  assert  that  the  named 
plaintiffs  were  not  typical  of  the  class  at 
the  time  it  was  certified,  and  are  less  so 

2.  DcfendanU  argue  that  facu  revalcd  through 
discovery  have  shown  ihe  crrcr  ol  lius  court's 
original  clau  certlficalioo.  In  support,  HUD 
has  advanced  a  Dumber  of  minikin  aJle^tJons 
a^iul  the  clais  represenutivei.  Defendants 
claim  that  plaintiff  Youxtj  is  an  atypical  repre- 
sentative because  she  was  aJIcxedly  a  poor  ten- 
ant when  she  lived  in  segicgalcd  HUD-rmanced 
housing  prior  to  February  1976.  and  because 
she  has  allegedly  not  been  vigorous  ciiough  in 
seeking  to  obtain  housing  through  the  PHA  lo- 
cal authority  since  then.  These  arguments  arc 
based  on  the  deposition  testimony  of  Martha 
Whileman,  Executive  Director  of  the  ClarVsville 
Housing  Authority,  and  dcfendani  in  Young  v. 
WhUerruin.  No.  P-82-37-CA  (E-D.Tex.).  which 
was  severed  from  this  action  in  the  order  certi- 
fying the  class.  Ms.  Whileman's  testimony  is 
used  10  support  an  attack  on  pUlniiff  Beach- 
man,  who  defendants  allege  'has  a  credit  prob- 
lem." (Brief  a(  21).  Finilly.  defendanii  claim 
that  plainliff  Jackson  is  an  atypical  reprcsenia- 
live  because  \he  declined  lo  be  ihe  firit  black  lo 


V.  PIERCE  1043 

10J7  (E.D.TCI.  I»U) 

now.  The  court  upholds  its  finding  that 
the  named  plaintiffs'  claims  are  typical  of 
those  of  the  class  they  represent  Yottng, 
544  F.Supp.  at  1031-32.«  In  general,  the 
court  finds  defendants'  strategy  of  attack- 
ing the  adequacy  of  the  class  representa- 
tives, at  this  stage  in  the  litigation,  to  be 
obscure.  Rule  23(a)  has,  in  relation  to  ade- 
quacy of  the  named  plaintiffs,  a  prospec- 
tive orientation.  The  question,  as  framed 
by  subsection  (4),  is  whether  "the  repre- 
sentative parties  will  fairly  and  adequately 
protect  the  interests  of  the  class."  As  the 
findings  on  the  issue  of  liability  In  this 
action  indicate,  these  class  representatives 
have  already  done  so. 

77ie  Motions  for  Summary  Judgment 
Both  parties  have  moved  for  summary 
judgment  on  the  issue  of  liabQity.  In  ad- 
dressing these  motions,  the  court  must 
first  determine  whether  there  are  undisput- 
ed material  facts  suffident  to  support  judg- 
ment Fed.R-Civ.P.  56(c).  The  parties 
have  included  with  their  motions  extensive 
administrative  records,  depositions,  inter- 
rogatories, and  affidavits.  In  partiailar, 
HUD  has  produced  some  105  volumes  of 
records  from  its  Fort  Worth  and  Dallas 
offices,  containing  adminbtrative  doc- 
uments relating  to  PHA's  m  the  class  coun- 
ties. 

The  informati'on  produced  by  HUD  bdi- 
cates  that  the  public  housing  sites  it  funds 
are  segregated  by  race.'    Blacks  Uve  in  one 

move  to  in  all^whlle  project  roaicLaificd  by  the 
Pittsburgh  PHA  local  authority  when  given  • 
char.ce  to  do  so  In  August  1982.  while  conceding 
cisrwirve  that  only  sixteen  of  the  roughly  2^00 
class  members  offered  the  chance  (o  be  lone 
pioneers  In  dcsegrrgatlon  have  done  so.  De- 
fendants' Summary  Judgment  Memoraodom  at 
24.  The  court  is  not  persuaded  that  these  aJIe- 
gatlofis.  If  true,  tend  to  show  that  the  named 
ptainUffs'  claims— thai  HUD  has  acted  to  their 
detriment  by  offering  them  only  segregated 
bousing — are  atypical  of  those  covered  by  the 
class.  Se<  goteralfy.  JB  J.  Moore,  Moore's  Fed- 
eral Practice  1  U.06-2  (1985).  These  plaJoilffs 
were  found  lo  be  typical  represenuiives  of  a 
class  of  applicants  for  and  residents  of  HUD-aa- 
sisted  housing  in  East  Texas.  The  allegatloru 
now  adduced  by  defendants  as  to  the  plaintiffs' 
personal  qualifications  are  inadeciuale  to  dis- 
turb this  court's  earlier  ruling. 

J.     S<t  in/ra  Appendix. 
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set  of  public  housing  siUs,  whiUs  in  ajioth- 
er.  Of  219  sites,  made  up  of  low  r«nt  sties 
under  management,  insured-assisted  sites 
under  management,  and  Section  8  new  con- 
stmcUon  sites  under  management,  121 — 
more  than  half— are  completely  segregat- 
ed, one-race  projects.  An  additional  sixty- 
two  project  sites  are  85!^  or  more  one-race. 
In  many  cases  the  percentage  of  non-pre- 
dominate  racial  group  members  is  corn- 
prised  of  one  or  two  units  in  an  otherwise 
one-race  project  site. 

In  its .  standard  compliance  agreement, 
Sfc  infra  p.  1047,- defendant  defines  a 
race-predominate  site  as  one  in  which  75% 
or  more  of  a  site  is  occupied  by  one  race. 
See,  e.g..  Agreement,  Volume  41,  Fort 
Worth  Office  Records,  at  55.  Using  this 
yardstick,  an  additional  sixteen  sites  would 
be  added  to  the  list  of  segregated  projects. 
An  additional  five  sites  can  be  added  to  this 
number  if  black  and  hispanic  residents  are 
treated  together.  Thus,  199  of  the  project 
sites — more  than  90% — are  either  predomi- 
nately minority  or  predominately  white, 
with  the  great  majority  of  these  being  com- 
pletely segregated. 

The  pattern  of  segregabon  is  as  striking 
if  projects  are  grouped  according  to  the 
form  of  support  they  receive  from  HUD. 
A  measure  of  the  extent  of  segregation  in 
HUD-assistad  housing  is  that  it  is  simpler 
to  summarize  racial  occupancy  patterns  by 
giving  the  percentage  of  inUgrated  facili- 
ties. Only  eleven,  or  7%,  of  the  low  rent 
projects  are  nol  predominately  one  race. 
Of  thirty-six  insured-assisted  projects,  four, 
or  11%,  are  nol  predominately  one-race. 
Of  twenty-two  Section  8  new  construction 
projects,  five,  or  23%,  are  not  predominate- 
ly one  race.  A  close  analysis  also  reveals 
skewed  patterns  of  participation  in  these 
programs.  While  the  races  occupy  low- 
rent  housing  in  roughly  equal  numbers, 
77%  of  all  insured-assisted  units  in  the 
class  counties  are  occupied  by  blacks.  In 
contrast,  76%  of  Section  8  new  construction 
units  are  occupied  by  whiles.  Defendants' 
data  also  indicates  that,  in  regard  to  these 
last  two  programs,  dbcrimination  can  be 
parsed  along  temporal  lines:  847o  of 
projects   approved  before   1972   are  85   to 

4.     This  coun'i  conclujion  of  law  ihai  IIUD  docs 
ha\c  a  duly  lo  know  if  ii  ii  funding  diicrimina- 


J00%  black.  Of  those  approved  after  1972, 
48%  are  85  to  100%  white.  12%  are  85  to 
100%  black,  and  39%  are  at  least  partially 
integrated. 

The  parties  agree  that  there  b  a  rough 
equivalency  of  demand  for  public  housing 
between  white  and  minority  groups  in  the 
class  action  counties.  According  to  the 
1980  Census,  blacks  constitute  43%  of  the 
persons  living  below  the  poverty  level  b 
the  class  action  counties,  and  66%  of  those 
living  in  housing  without  plumbing.  Chart 
F,  Defendants'  Motion  for  Summary  Judg- 
ment. The  percentage  of  blacks  with  in- 
comes below  the  poverty  level  for  each  of 
the  counties  in  this  action  is  set  out  in  the 
Appendix. 

In  conclusion,  then,  a  number  of  factual 
conclusions  may  be  drawn  from  defend- 
ants' data:  (1)  the  vast  nujority  of  projects 
are  predominately  one  race;  (2). the  per- 
centage of  one-race  sites  is  highest  in  the 
low  rent  projects;  (3)  blacks  participate  dis- 
proportionately in  older  insured-assisted 
projects;  (4)  whites  participate  dbpropor- 
tionately  in  Section  8  new  constructi'on 
projects;  *  and  (5)  the  races  have  roughly 
equivalent  needs  for  pubUc  housbg. 

The  extent  of  HUD's  knowledge  of  and 
support  for  this  system  of  segregated 
housing  is  sharply  disputed  by  the  parties. 
In  the  early  stages  of  this  liti'gation,  HUD 
professed  ignorance  of  segregaU'on  in  pub- 
lic housing,  and  now  alleges  that  it  has 
learned  of  its  existence  only  through  this 
action.  HUD  also  argues  that  segregation 
exists  in  pubUc  housing  only  in  spite  of  its 
vigorous  efforts  to  eradicate  iL  Plaintiffs 
allege  that  HUD  has  a  duty  to  acquaint 
itself  with  its  own  functionings,  has  been  in 
fact  aware  of  the  radaUy  identifiable  na- 
ture of  the  housing  it  operates,  and  has 
continued  to  fund  and  operate  this  housing 
while  knowing  it  to  be  segregated.  In  or- 
der to  resolve  the  disputed  questions,  it  is 
necessary  to  look  at  the  historical  back- 
ground of  the  present  situation  of  public 
housing  in  Blast  Texas.  The  court  will  first 
set  out  the  facts  of  the  development  of  the 
national  public  housing  system,  of  which 
the  class  action  counties  are  a  part.    Specif- 

lion  is  ici  QUI  below.    Sec  mfra  pp.  I05S-1056. 
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ic  facU  relevant  to  KUD's  actiou  in  East 
Texas  will  then  be  discussed. 

Prior  to  1964,  public  housing  was  dejure 
segregated.  Deposition  of  Flieller,  HUD 
Director  of  Housing,  Dallas  Area  Office,  at 
40-41;  Comment,  The  Public  Housing  Ad- 
ministration and  Discrimination  in  Fed- 
erally Assisted  Low  Rent  Housing,  64 
Mich.LRev.  871.  872  n.  4  (1966).  These 
projects  were  operated  according  to  a  Pub- 
b"t  Housing  Administration  ("federal 
PHA")  policy  of  "separate  but  equal."  Co- 
hen V.  Public  Housing  Administration, 
257  F.2d  73.  74  (5th  Cir.1958)  (federal  PHA 
regulations  required  that  pubUc  housing 
programs  "reflect  equitable  provisions  for 
eligible  families  of  all  races  determined  on 
the  approximate  volume  of  their  respective 
needs  for  such  housing.").  As  of  1962, 
there  was  only  one  public  housing  project 
in  the  Southern  states  having  even  token 
integration.  R.  Covell,  Assessment  Report 
by  the  Office  of  HUD  I^rogram  Compliance 
2  (December  4,  1981)  (Plaintiffs'  Summary 
Judgment  Elxhibit  S8). 

In  1962,  a  nationwide  policy  against  dis- 
crimination in  federally  assisted  housing 
was  established  by  President  John  F.  Ken- 
nedy's Executive  Order  No.  11063,  which 
stated:  "The  granting  of  federal  assistance 
for  ...  housing  and  related  facilities  from 
which  Americans  are  excluded  because  of 
their  race,  color,  creed,  or  national  origin  is 
unfair,  unjust,  and  inconsistent  with  the 
public  policy  of  the  United  States  as  mani- 
fested in  its  (Constitution  and  laws."  The 
federal  PHA— HUD's  predecessor  agen 
cy — responded  to  this  order  by  issuing  regu 
lations  requiring  future  contracts  with  loca 
housing  authorities  to  include  an  antidis 
crimination  covenant,  but  exempting  al 
existing  projects  from  any  duty  to  deseg 
regate.  Comment,  supra,  at  878-79.  The 
federal  PHA  had  no  policy  of  tenant  selec- 
tion and  assignment  aimed  at  desegrega- 
tion until  1964.  In  that  year.  Title  VI  of 
the  Civil  Rights  Act  of  1964  was  passed, 
prohibiting  racial  discrimination  in  federal- 
ly funded  housing.  In  response  to  Title  VI, 
the  federal  PHA  permitted  local  housing 
aulhoriiies     to     follow     a     "Freedom     of 
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Choice"  policy,  allowing  prospective  ten- 
ants to  choose  a  housing  site  in  which  they 
desired  to  live.  Id  The  only  activity  en- 
gendered by  this  new  policy  seems  to  have 
been  the  distribution  by  the  federal  PHA  of 
Form  PHA-3037.  requiring  the  local  provi- 
der to  acknowledge  previous  segregation 
and  adopt  the  freedom  of  choice  plan.  See, 
e.g..  Plaintiffs'  Summary  Judgment  Exhibit 
66  (1965  example  from  Jefferson  PHA). 
This  new  policy  had  no  significant  Impact 
nationwide.  R.  (Novell,  supra,  at  4.  The 
record  is  bereft  of  any  evidence  of  a  single 
project  being  desegregated  in  response  to 
federal  PHA  pressure  before  1964. 

In  1965,  HUD  was  established  and  given 
responsibility   for  the   federal   PHA   pro- 
grams.   42  U.S.C.  5  3534(a)  (1965);   R.  Co- 
veil,  supra,  at  6.    The  record  contains  no 
indication  of  HUD  activity  designed  to  end 
segregation  between  1965  and  1967.     In 
1967.  HUD  promulgated  regulations,  pur- 
suant to  Title  VI.  instituting  a  new  tenant 
selection  and  assignment  poUcy.    24  C.F.R. 
§  1.4(bX2Kii).    This  policy,  which  is  still  b 
effect,  specifies  a  racially  neutral  tenant 
assignment  plan  "providing  for  assignment 
on   a  community-wide  basis   in   sequence 
based  upon  the  date  and  time  the  applica- 
tion is  received,  the  sire  or  type  of  unit 
suitable,  and  factors  affecting  preference 
or  priority  established  by  the  recipient's 
regulations,  which  are  not  inconsistent  with 
the   objectives    of  Title   VI    of   the    Civil 
Rights  Act  of  1964."     According  to  the 
1981  Assessment  Report  by  the  Office  of 
HUD  Program  Compliance; 
There  were  some  assumptions  about  race 
which  underlay  the  adoption  of  the  1967 
policy.     It  was  assumed  that  in  many 
dti'es  the  local  housing  authorities  had 
black  projects  with  long  waiting  lists  and 
white  projects  with  no  waiting  Ibts  at  all. 
It  was  assumed  that  offers  of  units  in 
white  projects  would  overcome  the  reluc- 
tance   of    blacks    to    move    mto    such 
projects,  resulting  in  the  desegregation 
of  the  previously  white  projects.     The 
policy  was  not  designed  to  desegregate 
black  projects. . . . 
R.  (xjvell.  supra,  at  6. 

In   1967,  HUD  also  issued  site-approval 
.-ules   which    prevenU-d    HUD    approval   of 
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"any  proposal'  to  iocat«  housing  only  jn 
areas  of  racial  concentration."  HUD  Low- 
Rent  Housing  Manual,  {  205.1  I  4g  (rev. 
ed  Feb.  1967),  quoted  in  Shannon  v.  Unit- 
ed Slates  Department  of  Housing  and 
Urban  Development,  436  ?JZd  809,  820 
(5th  Cir.1970). 

These  HUD  policies  were  ineffective  in 
remedying  past  segregation  or  preventing 
segregated  occupancy  in  new  project  sites. 
This  failure  was  apparent,  in  regard  to  the 
tenant  selection  plans,  as  early  as  1969. 
Federal  Progranu  Section,  Civil  Rights  Di- 
vision, U.S.  Department  of  Ji^stice,  Inter- 
agency Survey  Report  Evaluation  of  Title 
VI  Enforcement  at  the  U.S.  Department  of 
Housing  and  Urban  Development  33  (Sep- 
tember 1977)  (Plaintiffs'  Summary  Judg- 
ment Exhibit  6)  (hereinafter  cited  as  Inter- 
agency Survey).  In  November  1972, 
HUD's  Office  of  General  0>unsel  wrote 
that  the  existing  tenant  selection  and  as- 
signment policy  was  "difficult  to  enforce 
and  of  dubious  value"  and  proposed  a  new 
plan.  Letter  from  David  0.  Maxwell,  Gen- 
eral Counsel,  HUD,,  to  David  L.  Norman, 
Assistant  Attorney  General,  Civil  Rights 
Division,  Department  of  Justice  (November 
15,  1972),  quoted  in  Interagenq/  Survey, 
supra. 

In  1972,  HUD  promulgated  regulations 
implementing  Title  VIII  of  the  Civil  RighU 
Act  of  1968,  which  governed  site  selection 
a..,d  marketing  for  HUD  projects.  24 
C.F.R.  §§  200.600.  200.700.  These  regula- 
tions are  prospective  and  use  explicit  racial 
classifications,  m  contrast  to  the  tenant 
(election  and  assignment  plans.  The 
thrust  of  the  1972  regulations  is  to  prohibit 
construction  of  new  public  housing  projects 
in  areas  of  minority  concentration,  and  to 
require  developers  in  other  areas  to  follow 
an  Affirmative  Fair  Housing  Marketing 
Plan  ("Fair  Housing  Plan").  See  Maxwell, 
HUD's  Project  Selection  Critzria—A 
Cure  for  "Impermissible  Color  Blind- 
ness"?.  48  Notre  Dame  Law.  92  (1972). 

In  practice,  each  applicant  under  the 
1972  regulations  begins  the  process  of  re- 
questing federal  funding  by  proposing  a 
project  site  to  HUD.    HUD  rates  the  site 


according  to  the  eight  criteria  set  out  in  24 
C.F.R.  4  200.710:  an  area  of  minority  con- 
centration is  rated  "poor,"  a  mixed  area  b 
"adequate,"  and  one  of  nonmioority  con- 
centration b  rated  "superior."   A  poor  rat- 
bg  on  any  of  the  criteria  results  in  disap- 
proval   HUD's  actions  in  consbtently  re- 
fusing to  fund  housing  m  minority  areas  b 
balanced,  in  principle,  by  efforts  to  market 
new  public  housing  to  minority  group  mem- 
bers.  HUD's  Fair  Housing  Plan  Handbook 
states  that 
[tjhe   prograp)   indicated   by   the   Plan 
should  bclude  efforts  to  i«ach  those  per- 
sons who  traditionally  would  not  have 
been  expected  to  apply  for  the  bousing. 
For  housing  located  in  predominately 
white  areas,  it  will  normally  be  necessary 
to  make  special  efforts  to  make  its  avail- 
ability known  to  minorities;  similarly,  for 
housing  in  areas  of  minority  concentra- 
tion, special  efforts  may  be  needed  to 
make  its  availability  known  to  whit«8. 
Handbook  for  Implementation  of  Affinna- 
tive  Fair  Housing  Marketing  Regulations  3 
(June  1973)  (Plaintiffs'  Summary  Judgment 
Exhibit  21)  (hereinafter  cited  as  Handbook). 
The  Handbook  goes  on  to  state  that  the 
Equal  Opportunity  Staff  will  conduct  com- 
pliance reviews  of  the  Fair  Housing  Plan 
throughout  the  life  of  the  HUD  mortgage. 
Id.  at  5.    As  the  then  General  Counsel  of 
HUD  succinctly  wrote  at  the  time  these 
regulations   were   promulgated,   "Clearly, 
the  availability  of  .low — and  moderate — in- 
come housmg  outside  an  area  of  minority 
concentration  means  nothing  to  residents 
of  that  area  who  never  learn  of  it"    Max- 
well, supra,  at  101. 

DaU  supplied  by  HUD  bdicates  that  it 
began  to  process  applications  for  Section  8 
New  (Construction  projects  in  1977.   These 
projects  are  subject  to  site  selection  and 
marketing  regulations  which  parallel  those 
of  1972  (relating  to  rent  supplement  and 
insured-assisted  projects).    The  site  selec- 
tion standards  provide: 
(c)  the  site  must  not  be  located  in: 
(1)  An  area  of  minority  concentration  un- 
less (0  sufficient,  comparable  opportuni- 
ties exist  for  housing  for  minority  fami- 
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lies,  in  the  income  range  to  be  sened  by 
the  proposed  project,  outside  areas  of 
minority  concentration,  or  (iO  the  project 
is  necessary  to  meet  overriding  housing 
needs  which  cannot  othenvise  feasibly  be 
met  in  that  housing  market  area  — 
■  or 

(2)  A  racially  mixed  area  if  the  project 
will  cause  a  significant  bcrease  in  the 
proportion  of  minority  to  non-minority 
residents  in  the  area. 
2i  C.F.R.  §  880.206.  The  Fair  Housing 
Plan  standards  for  Section  8  New  Con- 
struction are  the  same  as  for  other  HUD 
projects.  24  C.F.R.  §  880.601(a).  Pro- 
posed projects  must  set  out  plans  for  reach- 
ing minorities  (if  the  project  is  in  a  predom- 
inately white  neighborhood)  and  must  state 
an  expected  racial  occupancy  which  will  be 
achieved  through  the  plan.  HUD  then  has 
a  duty  to  monitor  the  fulfillment  of  the 
plan,  and  refer  instances  of  non-compliance 
with  the  plan  to  the  HUD  Regional  .Admin- 
istrator for  Equal  Opportunity.  Handbook, 
supra,  at  4.  While  these  regulations  do 
not  hold  HUD  to  any  percentage  of  minori- 
ty occupation,  they  clearly  charge  the  agen- 
cy with,  at  the  very  least,  knou-ir.g  the 
proposed  and  actual  racial  mixture. 

The  1977  Interagency  Survey  of  HUD 
Title  VI  enforcement  activities,  conducted 
by  the  Civil  Rights  Division  of  the  Depart- 
ment of  Justice,  pointed  out  numerous  defi- 
ciencies in  HUD's  nationwide  performance 
of  its  duties  to  prevent  and  remedy  segre- 
gation m  public  housing.  The  report  found 
that  HUD  had  failed  to  develop  an  effec- 
tive Title  VI  review  program,  that  it  had 
failed  to  remedy  possible  civil  rights  viola- 
tions in  a  timely  manner,  and  that  the 
existing  system  of  tenant  assignment  was 
ineffective  in  remedying  segregation.  The 
survey  recommended  that  HUD  develop  a 
new,  effective  plan.  Interagency  Survey, 
rupra.  HUD  agreed  to  do  so.  Memoran- 
dum of  Understanding  Between  the  De- 
partment of  Housing  and  Urban  Develop- 
ment and  the  Civil  Rights  Division,  Depart- 
ment of  Justice,  Regarding  the  Enforce- 
ment of  Title  VI  of  the  Civil  Rights  Act  of 
1964  (1979)  (Plaintiffs'  Summary  Judgment 
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Exhibit  7).  HUD  has  made  no  change  in 
its  tenant  selection  policies  a«  a  result  of 
this  agreement,  however.  Deposition  of 
John  Knapp,  General  Counsel,  HUD,  at  49. 
If  a  HUD-sponsored  project  is  found  to 
be  in  violation  of  Title  VI,  HUD's  response 
is  today  what  it  was  in  197S:  the  offending 
owner  or  PHA  b  required  to  enter  into  a 
compliance  agreement,  ostensibly  designed 
to  eliminate  racial  segregation.  Under  this 
plan,  an  applicant  is  flrst  offered  units  in 
projects  where  their  race  does  not  predomi- 
nate. If  no  units  are  available  at  these 
sites,  then  the  applicant  will  be  offered 
units  at  sites  where  his  or  her  race  does 
predominate.  An  applicant  may  choose  to 
postpone  making  a  unit  choice  without  los- 
ing his  or  her  place  on  the  waiting  list  for 
public  housing.  However,  if  applicants  re- 
fuse all  units  in  projects  where  their  race 
does  not  predominate,  they  are  moved  to 
the  bottom  of  the  waiting  list  Compliance 
and  Enforcement  Procedure  for  litle  VI  of 
the  Civil  Rights  Act  of  1964,  Model  Compli- 
ance Plan.  Appendix  4.5  (June  1976)  (Plain- 
tiffs' Summary  Judgment  Exhibit  57). 
Adoption  of  such  a  compliance  agreement 
serves  to  administratively  clear  HUD's 
finding  of  Title  VI  non-compliance.  See 
Affidavit  of  John  Eubanks,  HUD's  Acting 
Regional  Director  of  Fair  Housing  and 
Equal  Opportunity,  at  15  (June  1983) 
(Plaintiffs'  Summary  Judgment  Exhibit  16). 

Public  Housing  in  East  Texas 
The  result  of  HUD's  involvement  u  the 
provision  of  East  Texas  housing — that  is,  a 
system  of  segregated  housing — has  been 
set  out  above  and  in  the  Appendix  to  this 
order.  The  history  of  public  housing  in  the 
class  action  counties  is  simply  that  of  HUD 
allowing  PHA's  to  construct  segregated 
housing  projects  and  selectively  enforcing 
its  regulations  in  a  way  calculated  to  insure 
that  these  projects  remained  segregated. 
It  appears  from  information  in  the  ad- 
ministrative record  that,  at  the  time  HUD 
was  created,  there  were  thirty-two  public 
housing  authorities  in  the  class  action  coun- 
ties, twenty-seven  of  which  operated  histor- 
ically   segregated    projects,    and    four    of 
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which  provided  housing  for  whiUs  only. 
In  the  period  between  1966  and  1969,  eigh- 
teen new  public  authorities  opened  in  the 
class  action  counties.  Of  these,  thirteen 
were  segregated  from  the  beginning,  and 
three  were  all  whit*.  Also  during  this  peri- 
od, large  numbers  of  HUD  insured-assisted 
rental  housing  units  were  constructed  in 
East  Texas  which  were  overwhelmingly 
black.  Between  1970  and  1974.  it  appears 
that  eight  new  public  housmg  authorities 
were  formed  in  the  class  counties.  Five  of 
these  were  exclusively  white,  and  two  were 
segregated. 

Starting  in  1977,  HUD  approved  and 
funded  large  numbers  of  Section  8  New 
Construction  projects.  HUD  consistently 
enforced  the  site-selection  criteria  prohibit- 
ing construction  in  minority  areas.  See  24 
C.F.R.  §  880.206(c).  Every  HUD-approved 
Section  8  New  Construction  project  in  East 
Texas  is  in  what  HUD  defines  as  a  white 
neighborhood.  Defendants'  Summary 
Judgment  Memorandum  at  18-19,  30-34. 

While  HUD  vigorously  enforced  the  site- 
selection  regulations  governing  Section  8 
New  Construction,  it  appears  to  have  abdi- 
cated altogether  its  duty  to  enforce  the 
Fair  Housing  Plan  regulations  which  theo- 
retically iT'Ve  this  housing  available  to  mi- 
norities. A  review  of  the  documents  sub- 
mitted by  HUD  indicates  that  HUD  ap- 
proved three  projects  which  did  not  submit 
any  Fair  Housing  Plan  (Raintree  Tower 
and  Northridge  Manor  in  Beaumont;  Pine 
Lakes  Estate  in  Nacogdoches).  Two 
projects  were  approved  which  submitted 
Fair  Housing  Plan's  calUng  for  no  expected 
occupancy  by  blacks.  For  those  projects 
which  did  submit  plans,  there  is  no  appar- 
ent relationship  between  estimated  need 
for  housing  by  blacks  and  the  proposed 
percentage  of  black  occupants  in  the  Fair 
Housing  Plan.  In  most  cases,  the  proposed 
figure  is  about  half  of  need,  as  reflected  in 
the  percentage  of  blacks  in  surrounding 
areas  vrith  incomes  below  the  poverty  level. 
Additionally,  HUD  appears  to  have  ignored 
totally  its  responsibility  to  monitor  the  re- 
sults of  the  Fair  Housing  Plans.  Only  half 
of  the  Section  8  New  Construction  projects 


submitted  reports  at  all.  These  reports 
were  in  each  instance  late.  The  reports 
indicate  that  few  projects  actually  fulfiUed 
their  professed  goals  of  minority  partie- 
ipab'on.  HUD  appears  to  have  done  noth- 
ing to  review  or  monitor  the  initial  occupaih 
cy  process.  As  a  result,  those  projects 
which  did  tardily  submit  their  occupancy 
reports  presented  HUD  with  »./aii  aecovi' 
pli,  generally  consisting  of  an  all-white  or 
mostly  white  project 

The  administrative  record  submitted  by 
HUD  contains  numerous  and  compelling 
indications  that  HUD  was  actually  aware 
of  the  segregated  nature  of  the  housing  it 
had  created  and  continued  to  fund.  HUD's 
own  flndings,  made  before  the  fOing  of  this 
action,  revealed  that  at  least  twenty  of  the 
public  housing  authorities  in  the  class  ac- 
tion counties  were  operating  in  violation  of 
Title  VI.  For  example,  a  1977  occupancy 
audit  of  the  Avery  PHA  found  that  it  was 
not  using  the  Methods  of  Administration 
(MOA)  promulgated  by  HUD  under  Title 
VI,  and  that  it  kept  no  records  of  applica- 
tions, rejections,  or  tenant  files.  -  The 
Avery  PHA's  one  site  was  at  that  time  and, 
according  to  HUD's  most  recent  data,  is 
still  completely  white. 

In  1967  a  HUD  Regional  Fair  Housing 
Equal  Opportunity  Officer  noted  in  a  re- 
port that  strictly  segregated  sites  were  be- 
ing maintamed  b  Corrigan  through  a 
"freedom  of  choice"  tenant  assignment 
plan.  HUD  reviewed  this  tame  PHA  in 
1978,  and  found  that  it  was  agab  not  fol- 
k)wing  HUD's  regulation  on  the  tenant  se- 
lection process.  The  Corrigan  PHA  has 
three  all-black  sites,  one  all-white  site,  and 
one  site  that  is  73?^  white. 

The  Diboll  PHA's  occupancy  reports  filed 
with  HUD  between  1975  and  1979  show  a 
consistent  pattern  of  separate  black  and 
white  race-predombate  projects.  Two  of 
the  Authority's  five  projects  are  now  segre- 
gated. 

In  1971,  HUD  received  a  complaint  about 
the  Edgewood  PHA's  allegedly  discrimina- 
tory policies,  and  found  that  the  PHA  had 
used  a  "freedom  of  choice"  tenant  assign- 
ment  system   at   initial   occupation   which 
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resulted  in  "racial  concentriUons."  The  th.e  PHA  to  file 
letter  to  the  PHA  sUted  that  "(s]uch  a 
situation  b  in  violation  of  the  objectives  of 
Title  VI  of  the  19S4  Civil  Righu  Act  as 
well  as  your  tenant  assigiiment  plan."  The 
Edgewood  PHA  now  maintains  three  all- 
black  sites  and  an  integrated  site. 

A  1974  Occupancy  Report  found  that  the 
Garrison  PHA  was  not  maintaining  a  wait- 
ing list,  as  required  in  the  tenant  assign- 
ment plan.  In  1978,  another  report  re- 
vealed that  the  PHA  was  maintaining  sepa- 
rate waiting  luts,  one  for  each  segregated 
site.  The  report  states,  "This  a  totally 
against  all  [fjederul  [r]ules  and  [rjegula- 
tions."  The  Garrison  PHA  now  maintains 
two  sites.  One  a  all  black;  the  other,  all 
white. 

A  1978  inspection  report  by  a  HUD  offi- 
cer refers  to  the  Ward  PHA's  three  sites 
by  race,  and  explicitly  sets  forth  their  ra- 
cial composition.  According  to  HUD  data, 
the  PHA  operates  one  all-black  site,  one 
all-white  site,  and  one  site  which  is  now 
757.  black. 

A  1979  occupancy  audit  found  that  the 
Gilmer  PHA  was  in  violation  of  Title  VI  in 
that  it  maintained  separate  waiting  lists  by 
race  and  color.  The  Executive  Director  of 
the  PHA  replied  to  HUD, 

I   guess   the  reason   we  can't  get  our 

projects    together    on    race    is   because 

when  these  projects  were  built  there  was 

no   such   thing  as   discrimination.     One 

project  was  built  for  Minority  and  the 

other  one  for  Non-Minority  groups.     It 

seems  that  is  the  way  they  still  want  iL 
The  Gilmer  PHA  maintains  one  all-black 
site  and  one  all-white  site. 

The  Hemphill  PHA  operates  two  sites. 
One  is  100%  white;  one  is  78%  black.  A 
1978  occupancy  audit  by  HUD  revealed 
that  the  PHA  was  not  using  a  waiting  Ibt 
for  assigning  tenants,  as  required  by  HXJD 
regulations. 

A  1979  occupancy  audit  of  the  Kirbyville 
PHA  revealed  a  "totally  inadequate"  sys- 
tem of  processing  applications,  the  com- 
plete lack  of  a  wailing  list,  and  failure  by 

5.     Affording  lo  HDD's  lileU  dan.  ihal  "choice" 
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required  reports  with 
HUD.  The  PHA's  three  sites  are  currently 
100%  white,  100%  black  and  94%  black. 
The  Linden  PHA  maintains  an  all-white 
site  and  an  all-black  site.  A  1974  audit 
found  that  the  PHA  was  not  using  a  wait- 
ing list,  and  that  Title  VI  reports  had  not 
been  made. 

The  Malakoff  PHA  likewise  has  two 
sites,  each  completely  segregated  by  race. 
A  1976  audit  noted,  "We  inquired  about 
[the  segregated  sites]  and  the  [Executive 
Director]  explained  that  there  was  abso- 
lutely no  discriminatioD  involved.  He  said 
offers  were  made  to  tenants  at  both  loca- 
tions, but  in  the  end  it  has  been  a  matter  of 
choice  as  to  where  the  applicants  want  to 
live." 

In  1973,  HUD  found  that  the  Mt  Pleas- 
ant PHA  was  using  a  credit  check  require- 
ment to  discriminate  against  blacks,  and 
that  as  a  result  black  occupancy  was  less 
than  half  of  the  amount— roughly  30%— in- 
dicated by  the  percentage  of  low  income 
blacks  in  the  area.  It  also  found  that  the 
PHA  was  not  following  basic  tenant  as- 
signment procedures.  The  PHA's  two 
sites  were  95%  white  and  68%  white  in 
1982. 

The  Omaha  PHA  maintains  eight  sites. 
In  1975,  a  HUD  occupancy  audit  found: 
The  application  process  was  generally  in 
order  (some  changes  recommended)  and 
the  Executive  Director  appears  to  be  pro- 
ceeding with  minimal  or  no  bias.  The 
project  sites  are  segregated  but  the  sites 
with  greatest  numbers  of  blacks  and 
whites  immediately  adjoin  one  another, 
resulting  in  blacks  and  whites  living  on 
the  same  street  but  not  totally  integrat- 
ed. Executive  Director  says  this  is  by 
choice  and  that  she  will  not  hesitate  to 
totally  integrate  when  that  choice  is 
made '  even  though  she  feels  it  will  run 
off  many  whites.  [The  HUD  Auditor] 
recommended  that  the  continue  to  follow 
the  adopted  [Methods  of  Adminbtration]. 
HUD's  most  recent  data  indicates  that  four 
of  the  PHA's  sites  are  all-black,  one  is  90% 
black,  and  three  are  all-white. 


his  still  not  been  made. 
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The  Orange  County's  five  sites  contain 
DO  blacks.  A  1979  occupancy  audit  found 
"no  history  of  a  single  Black  family  ever 
applying  at  this  Authority."  It  recom- 
mended that  "[ejfforts  should  be  made  to 
house  all  low  income  families  in  the  coun- 
ty. Eligible  Black  fanrulies  might  be  found 
and  made  aware  of  the  authority's  avail- 
able housing  by  contacting  Black  groups 
and  churches  in  the  area." 

The -Paris  PHA  has  four  sites,  one  all- 
white,  one  97S  white,  one  all-black,  and  one 
87^  black.  A  1974  occupancy  audit  re- 
vealed that  this  segregation — which  was 
complete  at  the  time — had  resulted  from 
use  of  a  "freedom  of  choice"  policy  in 
tenant  assignment  The  PHA  was  in- 
structed to  report  any  Title  VI  complaints 
to  HUD  in  the  future,  and  to  post  required 
DoUces  on  bulletin  boards  in  the  PHA  of- 
fice foyer. 

A  1968  occupancy  audit  of  the  Pittsburg 
PHA  revealed  that  "(r)equired  methods  of 
administration  pursuant  to  Title  VI  of  the 
Cinl  Rights  Act  of  19S4  ha(d]  not  been 
adopted."  The  PHA's  two  sites  were  com- 
pletely segregated  when  this  action  was 
filed. 

The  Talco  PHA  operates  one  all-whit< 
site.  In  1970,  a  HUD  auditor  visited  the 
project  At  that  time,  the  PHA  was  seek- 
ing funding  for  a  new  site.  The  auditor 
wrote  that: 
[The  PHA  chairman]  was  anxious  to  dis- 
cuss the  requirements  of  Title  VI  and 
most  of  all  what  happens  to  [a]  project  in 
development  if  the  Authority  is  found 
not  in  compliance  with  the  [Methods  of 
Adnunistration].  I  told  [him]  I  had  seen 
some  projects  stopped.  All  this  was 
brought  up  because  of  a  young  Negro 
nwin  who  was  next  in  line  for  a  unit  in 
the  present  project  According  to  [the 
chairman],  the  Authority  nuy  lose  some 
white  tenants,  if  Negro  families  move  in. 
I  strongly  emphasized  to  both  [the  chair- 
man] and  [the  executive  officer]  that  the 
Authority  must  comply  with  its  adopted 

6.    See  aicnis  Council  v.  Pierce,  711  FJd   140« 
(8th  Cir.  1983)  (diicusting  scgregaiion  in  Texar- 


plan.    Thus,  this  young  man  ahould  be 

offered  a  unit 
An  occupancy  audit  of  the  same  PHA  in 
1978  revealed  that  it  still  had  not  adopted 
HUD's  required  methods  of  administration. 
In  addition,'  the  Executive  Director  was 
quoted  as  saying  "there  were  no  blacka  b 
the  project,  Pie]  did  not  want  them,  and  if 
there  was  a  vacancy  available,  a  white  per- 
son would  be  put  in  right  now." 

A  1974  Title  VI  compUance  review  of  the 
Texarkana,  Texas,  PHA»  sUtes  that  the 
Authority  was  not  using  the  tenant  selec- 
tion procedures  set  out  in  HUD  regula- 
tions. In  1975  another  investigation  was 
conducted.  Because  the  Authority  had 
adopted  the  required  regulations,  it  was 
found  to  be  in  compliance  with  Title  VI. 
The  second  report  indicates,  however,  that 
four  of  the  Authorities  six  projects  are 
segregated,  even  though  a  high  number  of 
units  were  vacant  due  to  modernization. 
According  to  the  latest  daU  supplied  by 
HUD,  the  PHA  now  operates  eleven  sites. 
Three  are  predominately  black,  five  are 
predominately  white,  and  three  are  inte- 
grated. 

The  Trinidad  PHA  operates  four 
projects.  Two  are  all-white,  one  is  83% 
white,  and  one  is  all-black.  Of  the  thirty 
units  in  these  projects  set  aside  for  the  el- 
derly, all  are  occupied  by  whites,  A  recent 
HUD  Title  VI  review  indicated  that  blacks 
initially  occupied  one  site.  Subsequently, 
all  blacks  were  "prohibited  from  occupan- 
cy" to  make  room  for  white  elderly  tenants. 
During  this  period,  evidently,  a  HUD  audi- 
tor visited  the  PHA.  His  1974  report  states 
that  no  blacks  reside  in  the  PHA's  sites,  and 
that  "[n}o  indicati'on  of  discrimination  [was] 
noted." 

In  1974,  a  HUD  Title  VI  compliance  re- 
view of  the  Crockett  PHA  showed  that  it 
was  not  using  one  of  the  approved  tenant 
assignment  plans.  A  1978  report  shows 
the  same,  and  notes  that  the  PHA  operates 
five  completely  segregated  sites.  After 
this  finding,  the  PHA  entered  into  a  volun- 

kana.  Arkansas  PHA). 
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Ury  compliince  ap^ement  which  required  ty  Spemlist.  5-7; 
th»t  the  PHA  submit  occupancy  reports  to 
HUD,  over  a  period  of  two  year*,  showing 
its  efforts  to  bring  its  conduct  into  line 
with  Title  VI.  These  reports  indicated 
that,  while  whites  were  occasionally  of- 
fered an  opportunity  to  live  in  all-black 
gite«,  no  black  was  ever  offered  an  apart- 
ment at  the  white  site.  The  result  of 
HUD'S  enforcement  activity  in  1982  was 
one  all-whiU  project,  two  all-black  projects, 
a  98?t  black  project,  and  an  8S%  black 
project. 

Also  in  1974.  the  HUD  Dallas  Area  Of- 
fice circulated  a  memorandum  addressed 
•TO  ALL  PUBLIC  HOUSING  AUTHORI- 
TIES." Volume  42,  Fort  Worth  Office 
Records,  at  34.  This  memorandum  stales 
that  the  Dallas  Area  Office,  in  its  review  of 
East  Texas  projects,  found  "numerous 
cases  of  non<ompliance  in  implementing 
the  Tenant  Selection  and  Assignment 
Plans." 
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In  each  instance  set  out  above.  HUD  had 
direct  knowledge,  reflected  in  its  own  ad- 
ministrative records,  that  conditions  in  vio- 
lation of  Title  VI  existed  in  the  class  action 
counties.  Typically,  the  violau'ons  were  in 
the  crucial— for  the  purpose  of  racial  make- 
up at  sites — area  of  tenant  assignment 
HUD  received,  at  the  very  ieast,  indications 
that  twenty-  of  the  PHA  authorities  in  the 
class  counties  were  circumventing  HUD 
regulations  and  assigning  tenants  in  ways 
producing  segregation.  At  the  most, 
HUD's  response  consisted  of  adoption  of  a 
remedial  plan.  Usually,  PHA's  were  sim- 
ply admonished  to  bring  their  conduct  into 
line  with  HUD  regulations.  As  long  as  the 
proper  documents  were  adopted,  and  re- 
ports filed,  HUD  approved  the  PHA's  ac- 
tions. 

Deposition  testimony  by  the  HUD  offi- 
cials responsible  for  Title  VI  enforcement 
in  the  class  action  counties  indicate  that 
PHA's  were  free  to  mainlain  overtJy  segre- 
gated fiUs  if  -Jiey  followed  HUD's  guide- 
lines in  doinr  so.  Deposition  of  PeUr  T. 
Hinojosa,  FH  0  Director  of  Dallas  Office. 
and  Eamie  F    .Vilkerson,  Equal  Opportuni- 


Deposition  of  Irriag 
SUtman,  Manager  of  Dallas  HUD  office. 
24,  25;  Deposition  of  Leonard  Chaires,  Re- 
gional FHEO  Administrator,  55.  Similarly, 
these  offKials  maintain  that  HUD  has  no 
power  or  duty  to  remedy  the  effects  of 
past  discrimination,  id.  at  124-125;  Deposi- 
tion of  John  Eubanks,  Compliance  Director 
of  FHEO  Administrator.  23-24.  As  Eu- 
banks succinctly  stated  in  relation  to  PHA's 
that  were  found  to  maintain  segregated 
housing:  "I  think  it  is  best  we'd  have  some- 
thing to  propose  to  them.  But  to  require 
them  to  do  something,  would,  in  my  judg- 
ment, be  beyond  our  scope."  Id.  at  24 
(emphasis  added).  Each  of  the  PHA's 
found  in  violation  of  Title  VI  in  the  1960*8 
and  1970'«  is  still  maintaining  segregated 
sites.  Perhaps  most  significantly,  the  flow 
of  public  dollars  funding  these  illegally 
segregated  PHA's  has  in  each  case  contin- 
ued uninterrupted. 

The  above  discussion  sets  out  the  undis- 
puted facts  of  HUD's  involvement  in  the 
creation  of  the  existing  system  of  public 
housing  in  E^t  Texas.  The  results  of  that 
involvement  are  undisputed:  a  system  of 
segregation.  Defendants  argue,  however, 
that  their  actions  since  this  cause  was  filed 
have  rendered  the  controversy  between 
them  and  the  plaintiffs  moot 

In  the  interval  since  this  action  was  filed, 
HUD  has  conducted  an  administrative  re- 
view of  every  public  housing  authority  in 
the  class  counties.  In  each  case  where  a 
public  housing  agency  has  been  found  in 
violation  of  Title  VI,  it  has  been  required 
by  HUD  to  sign  a  voluntary  compliance 
agreement  See  supra  pp.  20-21.  Since 
this  court's  approval  of  the  parties'  pro- 
posed transfer  plan  h  Young  t>.  WhiU- 
man.  No.  P-82-37-OA  (E.D.Tex.  Novem- 
ber 25, 1983),  HUD  has  taken  further  mea- 
sures. The  General  Counsel  of  HUD,  John 
Knapp.  has  submitted  an  affidavit  outlining 
these  steps.  Knapp  states  that  HUD  has 
created  a  task  force  to  address  the  prob- 
lem, and  has  called  a  meeting  of  public 
housing  authority  directors  from  the  class 
counties.  Each  PHA  which  has  been  found 
to  be  in  violation  of  Title  VI   and  which 
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appean  to  have  over-housed  tenants^  u, 
according  to  Knapp,  required  to  submit  a 
plan  for  transferring  these  tenants  to  ap- 
propriately sized  units.  It  is  hoped  that 
this  step,  referred  to  by  Knapp  as  "Phase 
I,"  will  lead  to  desegregation.  HUD  has 
not  yet  evaluated  the  effectiveness  of  this 
program  in  the  class  acdon  counties.  Af- 
ter each  PHA  has  completed  its  Phase  I 
efforts,  Knapp  states  that  it  will  then  be 
required  to  submit  a  Phase  II  plan,  outlin- 
ing what  the  PHA  sees  as  further  steps  to 
be  taken  toward  desegregation. 

Plaintiffs'  Fifth  Amendment  Claim 

[4. 5]  HUD  has  intentionally  and  know- 
ingly continued  to  promote  purposefully 
segregated  housing  in  the  class  action 
counties.  It  is  beyond  dispute  that  the 
Constitution  prohibits  the  government  from 
funding  racial  discrimination  with  the  pub- 
lic dollar.  Indeed,  any  tangible  assistance 
to  segregation  b  prohibited  if  it  has  a  "sig- 
nificant tendency  to  facilitate,  reinforce, 
and  support  private  discrimination."  Nor- 
wood V.  Harrison,  413  U.S.  455,  466,  93 
S.Cl  2804,  2811,  37  LEd.2d  723  (1973);  see 
also  Washington  v.  Seattle  School  Dis- 
trict, 458  U.S.  457,  485,  102  S.Ct  8187, 
3202,  73  LEd.2d  896  (1981);  Gilmore  v. 
City  of  Montgomery,  417  U.S.  556,  573-74, 
94  S.Ct  2416,  2426,  41  LEd.2d  304  (1974); 
Burton  v.  Wilmington  Parking  Authori- 
ty, 365  U.S.  715,  721-722.  81  S.Ct  856, 
859-«0,  6  LEd.2d  45  (1961);  Cooper  v. 
Aaron,  858  U.S.  1.  19.  78  S.Ct  1401,  1410, 
3  LEd.2d  5  (1959)  ("Sute  support  of  segre- 
gated schools  through  any  arrangement, 
management,  funds  or  property  cannot  be 
squared  with  the  [Fourteenth]  Amend- 
ment's command  that  no  State -shall  deny 
to  any  person  within  its  jurisdiction  the 

7.  Sep-egzUon  often  Ie»d>  to  'over  bou^nx."  In 
ihe  typic*]  c»se,  '»  while  elderly  fimlly  or  Indi- 
vidual Is  placed  In  a  unit  for  which  the  more 
appropriate  applicant  would  be  a  larfer  family 
where  the  only  such  Urge  family  applicants  on 
the  wailing  list  were  black."  Krvapp  Affidavit  at 
12. 

>.  While  defendant  argues  thai  (here  is  umply  no 
federal  action  in  ihe  providing  of  public  housing 


equal  protection  of  the  laws.");  National 
Black  Police  Association  v.  Velde,  712 
F.2d  569,  581  (D.C.Cir.l983);  Gauirtaux  v. 
Romney,  448  F.2d  731  (7th  Cir.1971)  (feder- 
al funding  of  segregated  housing  program 
violates  due  process);  Grten  v.  Connolly, 
330  F.Supp.  1150, 1164-66  (DJD.C.)  ("aear- 
ly  the  Federal  Government  could  not  under 
the  Constitution  give  direct  financial  aid  to 
[institutions]  practicing  racial  discrimina- 
tion."), aj^d  sub  nom.  Coil  v.  Grten,  404 
U.S.  997,  92  S.a  564,  30  IxEd.2d  650 
(1971).  But  see  Bob  Jones  University  v. 
UniUd  Stales,  461  U.S.  574,  579  n.  4,  103 
S.Ct  2017,  2022  n.  4,  76  LEd.2d  167  (1983) 
(Rehnquist,  J.,  dissenting)  (statfl  support  of 
dlscnmination  should  be  insufficient  to  con- 
stitute liability  unless  coupled  with  show- 
ing of  discriminatory  intent).  HUD's^fund- 
.jngi__regiilation  and  assistance  of  local 
JPHA's  a  clearly  unconstitutional  support 
oi^Vegregation  within  the  meaning  of  these 
casesT 

[6]    Defendant  argues  that  its  relation- 
ship with  public  housing  is  too  attentuated 
to  give  rise  to  liability.*     In   Velde,  the 
Court  of  Appeals  for  the  D.C.  Circuit  held 
that  "[ajlthough  some  forms  of  govern- 
ment involvement  are  sufficiently  bdirect 
and  complex  that  they  require  a  careful 
balancing  of  factors,  the  constitutional  pro- 
hibition on  intentional  discrimination  clear- 
ly prohibits  the  government  from  funding 
other  agendes  engaged  in  such  practices." 
Velde,  712  F.2d  at  582.    While  it  seems 
intuitively  obvious  that  the  combination  of 
federal  funding,  technical  assistance,  and 
regulatory  oversight  of  segregation  would 
constitute  sufficient  involvement  to  give 
rise  to  liability,  see'  Cooper,  358  U.S.  at  19, 
78  S.Ct  at  1410,  HUD  draws  support  for 
its  argument  to  the  contrary  from  two  re- 
in East  Texas,  It  also  concedes  that  it  has  ■  duty 
to  deseijegate  iMs  housing,  and  argues  that  this 
entire  action  Is  looot  because  of  HUiyt  success- 
ful desegregation  actions.  These  ar^gurocnts  are, 
obviously.  Inconsistent  In  their  premises:  lack 
of  federal  aaion  suggesu  that  HUIXt  relation- 
ship  is   too    attenuated    for   liability   vis-i-vis 
claims  thai  defendants'  action  has  nude  it  moot. 
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cent  Supreme  Court  cases,  Blum  v.  Yaret- 
iky.  457  U.S.  991.  102  S.Ct  2777.  73 
LEd.2d  534  (1982),  and  Rendell-Baker  v. 
Kohn.  457  U.S.  830,  102  S.CL  2764.  73 
LEd.2d  418  (1982).  In  these  opinions,  the 
Supreme  Court  discussed  the  circumstanc- 
es under  which  the  action  of  a  recipient  of 
federal  or  state  funds  can  b«  diallenged  as 
"state  action." 

In  Blum,  a  class  of  hospitiJ  patients 
sought  to  bring  suit  agaixut  the  Commis- 
sioners of  the  New  York  Department  of 
Social  Services  and  the  Department  of 
Health.  The  plaintiff  class  alleged  that 
these  state  agencies  responded  to  the  medi- 
cal placement  decisions  of  privRte  doctors 
by  adjusting  the  level  of  state  medical  ben- 
efits. The  question  presented  was  whether 
the  placement  decisions  should  therefore 
be  treated  as  those  of  the  state  for  pur- 
poses of  a  section  1983  action.  The  Court 
noted  that  the  challenged  decisions  "ulti- 
mately turn  on  medical  judgments  made  by 
private  parties  according  to  professional 
standards  that  are  not  established  by  the 
SUte."  Blum,  457  U.S.  at  1008.  102  S.CL  at 
2788,  and  held  that  the  transfer  decisions 
were  not  state  action. 

In  Rendell-Baker,  teachers  sought  to 
bring  a  section  1983  action  against  the 
school  which  had  formerly  employed  them. 
They  alleged  that  they  had  been  wrongful- 
ly discharged,  and  argued  that  the  termi- 
nations were  state  actions  because  their 
employer  received  a  high  proportion  of  its 
funds  from  sUte  and  federal  agendes. 
The  Court  in  Rciidell- Baker  followed  the 
analysis  of  the  Blum  opinion,  and  noted 
that,  while  the  school  received  public  funds, 
its  personnel  decisions  were  largely  unreg- 
ulated by  the  state,  Rendell-Baker,  457 
U.S.  at  841-42,  102  S.Ct  at  2771-72.  The 
Court  held  that  the  school  was  not  a  sUte 
actor  in  its  personnel  decisions. 

The  facts  of  the  case  at  bar  present  a 
number  of  contrasts  to  those  of  Blum  and 
Rendell-Baker.  First,  plaintiffs  here  chal- 
lenge HUD's  acts  directly,  not  under  a 
theory  of  vicarious  liability  for  the  actions 
of  local  PHA  authorities.  Second,  the  d^ 
sions  which  produce  the  racial  makeup  of 


pubjic_JiQusing_ar€  hjavily  regulated  by 
H^D:  HUD  has  recogniie^  iuTduty^under 
Title  VI  tc  involve  itself  in  these  decisions, 
by  forcing  local  providers  of  public  housing 
to  follow  tenant  assignment,  site  place- 
ment, and  affirmative  action  marketing 
p!ans  designed  to  prevent  racial  segrega- 
tion. HUD  is  directly  involved  in  all  as- 
pecU  of  tenant  placement  Finally,  neither 
Blum  uor  Rendell-Baker  deals  with  feder- 
al funding  and  regulation  of  racial  segrega- 
tion. Nor  do  these  cases  purport  to  over- 
rule the  unambiguous  precedent,  cited 
above,  forbidding  states  and  the  federal 
government  from  funding  or  otherwise  in- 
volving itself  in  racially  discriminatory  ac- 
tions. It  is  clear  that  the  action  challenged 
here  is  federal  action,  and  that  it  consti- 
tutes direct  support  for  racial  discrimina- 
tion. 

[7]  Defendants  argue  that  plaintiffs 
must  show,  not  only  that  HUD  has  sup- 
ported racial  discrimination,  but  that  it  has 
done  so  with  discriminatory  intent  While 
the  record  does  establish  HUD's  intent  to 
discriminate,  see  infra,  this  argument  fun- 
damentally misapprehends  the  law.  De- 
fendants rely  principally  on  Supreme  Court 
cases  involving  facially  neutral  government 
practices  allegedly  having  a  disparate  im- 
pact See  Personnel  Administrator  v. 
Feeney,  442  U.S.  256,  273-«l.  99  S.Ct  2282. 
2293-97.  60  LEd.2d  870  (1979);  Arlington 
Heights  v.  Metropolitan  Housing  Develop- 
ment Corp.,  429  U.S.  252,  264-^,  97  S.Ct 
555,  562-65,  50  LEd.2d  450  (1976);  Wash- 
ington V.  Davis,  426  U.S.  229.  239-241,  96 
S.Ct  2040,  2047-48.  48  LEi2d  597  (1976). 
The  actions  complained  of  here  are  not  in 
any  sense  facially  neutral:  HUD  supports 
those  authorities  it  knows  to  discriminate. 
HUD  has  received  numerous  indications 
that  substantially  all  local  PHA's  in  the 
class  counties  discriminate,  and  even  that 
they  intend  to  keep  doing  so.  and  in  no 
irutance  has  effective  action  to  end  or 
discourage  discrimination  been  taken. 
HUD  has  also  followed  racially  conscious 
policies  which  have  furthered  this  discrimi- 
nation. These  policies  include  refusal  to 
fund  projects  in  areas  of  minority  concen- 
tration, failure  to  enforce  its  own  affirma- 


225 


1054 


628  FEDERAL  SUPPLEMENT 


live  markeUng  regulations,  and  use  of  race- 
conscious  remedial  tenant  utignment 
plans  which  appear  to  be  utterly  ineffectual 
in  effecting  desegregation.  Nor  does  HUD 
suggest  what  its  facially  neutral  acUons 
might  be,  or  how  they  could  lead  to  the 
stark  pattern  of  segregation  found  in  the 
class  counties.  The  cases  relating  to  facial- 
ly neutral  government  action  are  therefore 
simply  inapposite.  Indeed,  if  defendants' 
argument  were  correct,  there  would  be  no 
barrier,  to  the  federal  government's  fund- 
ing of  racially  segregated  schools  if  the 
government  were  to  protest  that  its  mo- 
tives were  educational,  rather  than  discrim- 
inatory. National  Black  Police  Associa- 
tion V.  Veide,  712  F.2d  569.  581  n.  70 
(D.C.Cir.l983). 

Even  if  HUD's  discriminatory  intent  had 
to  be  shown,  the  same  finding  of  liability 
would  obtain.  Washington  v.  Davis  holds, 
first,  that  discriminatory  intent  must  be 
shown  to  establish  liability  when  facially 
neutral  government  action  is  at  issue  and, 
second,  that  a  mere  showing  of  statistically 
disparate  impact  will  often  be  insufficient 
to  give  rise  to  a  tenable  inference  of  dis- 
criminatory btent  Davis,  426  U.S.  at  244- 
245.  96  S.CL  at  204^2050.  "  'Discrimina- 
tory purpose,'  however,  implies  more  than 
intent  as  violation  or  intent  as  awareness 
of  consequences.  It  implies  that  the  deci- 
sionmaker . . .  selected  or  reaffirmed  a  par- 
ticular course  of  action  at  least  in  part 
"because  of,'  not  merely  'in  spite  of,'  its 
adverse  effects  upon  an  identifiable 
group."  Feeney,  442  U.S.  at  279,  99  S.CL 
ct  2296  (citation  omitted).  These  cases  do 
not,  as  defendants  suggest,  set  out  a  sub- 
stantive rule  of  law  that  a  massively  dis- 
criminatory outcome  cannot  be  used  to 
show  intent  to  achieve  this  result  Rather, 
they  discuss  the  circumstances  under  which 
intent  nuy  be  inferred  from  statistics.  In 
a  footnote,  the  Court  \n  Feeney  explained 
further 
[w]hen  the  adverse  consequences  of  a 
law  upon  an  identifiable  group  are  inev- 
itable ...  a  strong  inference  that  the 
adverse  effects  were  desired  can  reason- 
ably  be   drawn.     But  in   this  inquiry — 


made  as  it  is  under  the  CoostitutioD — an 
inference  is  a  working  tool,  not  a  lyno- 
nyra  for  proof.    When,  as  here,  the  im- 
pact is  essentially  an  unavoidable  conse- 
quence of  a  legislative  policy  that  has  b 
itself  always  been  deemed  to  be  legit- 
imate, and  when,  as  here,  the  statutory 
history  and  all  of  the  available  evidence 
affirmatively  demonstrate  the  opposite, 
the  inference  simply  faib  to  ripen  bto 
proof. 
I±  at  279  n.25,  99  S.CL  at  2296  n.  25.   This 
footnote  is  highly  relevant  to  HUD'a  argu- 
ments.  First,  it  is  evident  that  the  adverse 
consequences    of    HUD's    poUcies    upon 
blades  were  inevitable:   HUD's  policies  of 
ineffectively  enforcing  l^tle  VI.  of  faib'ng 
to     supervise    racially     prejudiced     local 
"FHA's,  of  vetoing  construction  b  mbority 
neighbornoo<^,  and  of  ignoring  regulations 
Vequinnff  HUD  to  monitor  affirmative  acT" 
'Uon  in  marketing  were  simply  a  blueprint 
for  segregation.    Nor  has  HUD  suggested 
that  segregation  is  an  "unavoidable  conse- 
quence" of  a  legitimate  policy.     In  this 
action,  at  least,  the  court  is  satisfied  that 
the  inference  which  arises  from  the  segre- 
gated housing  in  the  class  coonti'es  docs 
ripen  mto  proof. 

HUD's  discriminatory  intent  is,  more- 
over, demonstrated  by  an  "mquiry  bto 
such  circumstantial  and  direct  evidence  of 
intent  as  may  be  available."  Arlington 
Heights,  429  U.S.  at  266,  97  S.CL  at  664, 
quoted  in  Rogers  v.  Lodge,  458  U.S.  613, 
618,  102  S.CL  3272,  3276,  73  LEd.2d  1012 
(1982).  HUD's  chief  defense  to.  the  daim 
of  btentional  discrimination  is  the  conten- 
.  tion  that,  until  this  action  was  bstituted, 
HUD  was  ignorant  of  the  uses  to'which  the 
public  funds  it  distributes  were  bemg  put 
HUD  seems  to  argue  that  it  can  fulfill  its 
duty  to  eradicate  segregati'on  through  the 
ostrich-like  tactic  of  mabtainbg  this  igno- 
rance. 

[8,9]  It  has  been  dear  at  least  sbce  the 
passage  of  Title  VIII — if  not  from  the  date 
of  Executive  Order  11063  and  HUD's  facep- 
tion  as  a  federal  agency— that  HUD  has 
had  an  affirmative  duty  to  eradicate  segre- 
gation.    A  necessary  prerequisite  for  ful- 


226 


YOUNG  r.  PIERCE  JQSS 

Ci*  kj  *2»  rs^irf.  1037  (E-D.Tn.  IMS) 

to  obuin  infonnatJon      the  Methods  of  Administration."    Volume 


niling  this  duty  is 
about  discriminatjon  practiced  under 
HTJD's  auspices.  Shannon  v.  U.S.  De- 
partment of  Housing  and  Urban  Develop- 
nunt,  436  F.2d  809.  821  (3d  Cir.1970);  see 
also  Penick  v.  Columbus  Board  of  Edu- 
cation, 663  F.2d  24.  27  (6th  Cir.l9Sl)  (sUtc 
school  board  policy  requiring  complaints  of 
segregation  before  an  bvestigation  would 
b«  commenced,  coupled  with  available  indi- 
cations that  segregation  did  exist,  show 
violation  of  duty  to  investigate):  Reed  v. 
-Rhodes,  662  F.2d  1219,  1225  (6th  Cir.1981) 
(state  school  beard  has  dutj'  under  stale 
and  federal  law  to  discover  and  eliminate 
segregation  in  schools).  Even  if  its  protes- 
tations of  ignorance  were  to  be  accepted, 
HUD  would  have  violated  the  Fifth  Amend- 
ment by  willfully  ignoring  the  facts  neces- 
sary to  fulfill  its  constitutional  and  statu- 
tory duties.* 

HUD's  duty  to  investigate  aside,  it  is 
clear  that  HUD  was  actually  aware  of  the 
segregated  housing  which  gave  rise  to  this 
action.    The  record  contains  a  number  of 
instances  where  HUD  received  such  knowl- 
edge directly.     These  incidents  constitute 
compelling  evidence  that  housing  in  the 
class  action  counties  was  substantially  seg- 
regated long  before  this  action  was  filed. 
The  court  has  listed  twenty  such  instances. 
In  each  case,  a  local  housing  authority  was 
found,  before  the  institution  of  this  action, 
to  be  m  substantive  violation  of  Title  VI  or 
of  the  regulations  promulgated  to  imple- 
ment its  mandates.    Such  a  mass  of  viola- 
tions in  representative  PHA's  should  have 
led  HUD  to  a  realixation  that  violations  of 
Title  VI  were  endemic  in  the  class  counties. 
HUD  actually  realized  the  true  situation. 
Kiiowledge  of  discrimination  in  the  class 
counties  is  demonstrated  by  the  September 
20.   1974,  memorandum,  titled  'TO  ALL 
HOUSING  AUTHORITIES,"  which  sUted 
that  surveys  conducted  by  the  Dallas  Area 
Office  had  "revealed  numerous  cases  of 
non-compliance  in  implementing  the  Tenant 
Selection  and  Assignment  Plan  adopted  in 

9.    *0  foolisb  people,  uid  without  undcnlanding: 
which  have  eyes  and  icc  not:  which  have  can. 


41.  Fort  Worth  Office  Records,  at  342-43. 
The  memorandum  informs  all  PHA't  that 
adoption  of  the  plan  b  required  under  Title 
VI.  and  that  Title  VIII  mandates  that  all 
citizens  be  given  an  equal  right  to  apply  for 
public  housing.  It  concludes  that  'tt]he 
Dallas  Area  OfHce  Management  and  Equal 
Opportunity  staff  [of  HUD]  will  continue 
to  review  housing  authoritiesf]  compliance 
with  the  above  requirements."  Thfa  memo- 
randum shows,  first,  that  HUD  was  con- 
ducting  periodic  reviews;  second,  that 
these  reviews  indicated  widespread  non- 
compliance with  HUD's  Title  VI  regula- 
tions; and,  fmally,  that  HDD  was  aware 
that  instances  of  non-compliance  were  not 
limited  to  the  actual  abuses  officially  re- 
ported in  reviews.  HUD's  own  surveys,  as 
evidenced  by  the  reports  themselves  and  by 
its  memorandum,  clearly  show  that  HUD 
was  aware  of  the  segregated  nature  of  the 
housing  which  it  funds. 

In  addition,  it  should  be  noted,  HUD  had 
received  numerous  indications  that  segre- 
gation was  present  in  HUD  housing  every- 
where, and  therefore  a  fortiori  widespread 
in  the  class  action  counties.  Allegations 
identical  to  those  here  have  been  raised  In 
many  cases  against  HUD.  See  e.g.,  Hills 
V.  Gautreaux,  425  U.S.  284,  96  S.CX  1538, 
47  LEdJZd  792  (1976);  Clients'  Council  v. 
Pierce,  711  F.2d  1406  (8th  Cir.1983);  Gau- 
treaux V.  Romney.  448  F.2d  731  (7th  Cir. 
1971);  Cohen  v.  Public  Housing  Adminis- 
tration. 257  F.2d  73  (5th  Cir.1958);  Hey- 
ward  V.  Public  Housing  Administration, 
238  F.2d  689  (5th  Cir.1956).  SupplemenU- 
ry  to  allegations  brought  in  the  course  of 
litigation.  HUD  received  notice  that  the 
procedures  designed  to  enforce  Title  VI 
were  not  being  followed.  This  notice  was 
conUined  b  the  1977  Civil  Rights  Division 
Interagency  Survey,  which  found  that 
HUD  had  failed  m  its  Title  VI  enforcement 
duties.  That  document  refers  to  HUD's 
own  admission,  in  its  fiscal  year  1974  bud- 
get submission,  that  it  "had  never  ade- 
quately met  its  Title  VI  obligations"  and 

and  hear  not.'    S  Jeremiah  21. 
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had  completed  reviews  of  only  120  of  its 
12,000  recipients  lh»l  year.  Interagency 
Survey,  rupra,  ti  28.  The  survey  also 
dtea  a  1976  Memorandum  to  all  JfUD  re- 
gional administrators  from  James  H.  Blair, 
Assistant  Secretary  of  HUD  Fair  Housbg 
and  Equal  Opportunity  ("FHEO").  which 
states  that  "because  our  paat  record  of 
Title  VI  enforcement  does  not  adequately 
meet  the  mandate  of  the  statute,  it  is  im- 
perative that  a  marked  improvement  in 
compliance  and  enforcement  be  demon- 
strated .,.."    Id. 

Auxiliary  information  about  the  general- 
lysegregated  natiire  of  public  housing  was 
available  to  HUD  through  a  norober  of 
major  public  events,  such  as  the  issuance 
of  President  Kennedy's  Executive  Order 
11063,  banning  racial  discrimination  in  fed- 
erally funded  programs,  and  from  the  pas- 
sage of  Titles  VI  and  VIII.  In  particular, 
the  passage  of  Title  VIII  was  a  recognition 
by  the  Congress  that  problems  of  discrimi- 
nation existed  in  public  housing  throughout 
the  nation.  Senator  Brooks,  speaking  b 
support  of  the  Act,  accused  HUD  of  having 
an  attitude  of  "amiable  apartheid"  and 
stated: 

Rar«ly  does  HUD  withhold  funds  or  de- 
fer acb'on  in  the  name  of  desegregation. 
In  fact,  if  it  were  not  for  all  the  printed 
guidelines  the  housing  agencies  have  is- 
sued  since    1964,   one   would   scarcely 
ksow  a  Civil  Rights  Act  had  been  passecL 
114  Cong.Rec  2281  (1968).   As  the  facts  of 
this  action  demonstrate,  the  same  could  be 
said  at  the  present 

Defendants  argue  that  any  allegation  of 
discriminatory  intent  is  refuted  by  the 
mass  of  HUD  regulations  which  contain 
declarations  of  intent  not  to  discriminate. 
HUD  dtes  no  support  for  the  proposition 
that  publishing  antidiscriminatory  regula- 
tions is  dispositive  of  the  issue  of  mtenL 
Nor  could  HUD  do  so,  given  that  its  offi- 
cers have  testified  that  they  »e«  no  incon- 
sistency between  following  these  regula- 
tions and  maintaining  segregated  housing. 
See  supra  pp.  30-31. 

[10]  HUD's  intent  to  discriminate  is  es- 
tablished by  the  combiiution  of  HUD's  di- 
singenuoua  assertions  of  ignorance,  its  ac- 
tual knowledge  of  segregation,  and  its  con- 
tinuing financial  support  of  each  public 
housing  lite  in  the  class  counties.  In  those 
instances  where  HUD  responded  at  all  to 
its  knowledge  of  discrimination,  it  has  been 


only  through  the  use  of  compliance  agree- 
ments which  have  been  shown  by  HUD'a 
OMTJ  data  to  be  beffective  b  deab'ng  with 
discrimbati'on.   The  picture  which  emerge* 
from  the  undisputed  facts  b  this  action  is 
nearly   identical  to  that  painted   by  the 
Court  of  Appeals  for  the  Eighth  Circuit  b 
its  exambabon  of  HUD's  role  b  nurturing 
segregation  b  Texarkana,  Arkansas: 
In  our  view,  the  only  reasonable  infer- 
ence that  can  be  drawn  is  that  HUD's 
actions  were  motivated  at  least  b  part  by 
a  discriminatory  purpose.   It  is  bconceiv- 
able  that  HUD  would  have  so  freqnentiy 
acted  to  approve  the  rTexarkana  Housbg 
Authority  sj  actions  for  so  long  unless  m 
officials  held  that  view  that  segregation 
and  discrimination  were  aceeptiU>Ie.  The 
possible   neutral   explanations   for  the 
agency's  actions  concembg  changes  b 
the  [Authority's]  operation—*  lack  of  re- 
sources or  a  desire  to  supply  funds  for 
low  bcome  housbg— do  not  suffidently 
negate  the  strong  inference  of  disainu- 
natory  purpose  that  arises  from  the  ob- 
jective evidence  contained  b  the  agency's 
own  files. 

Clients'  Council  v.  Pierce,  711  F.2d  at 
1423. 

The  facts  b  this  action  are  highly  similar 
to  those  which  led  to  the  conclusion  of 
discrinibatory  btent  quoted  above.  De- 
fendants have  made  no  attempt  to  distin- 
gxiish  Clients'  Council  from  the  case  at 
bar,  their  extensive  briefs  make  no  refer- 
ence to  this  opinion,  and  dte  only  the  lower 
court  opinion  which  the  Eighth  Circuit  re- 
versed. The  court  can  fbd  nothbg  b  the 
record  here  that  suggests  a  condusion  oth- 
er than  that  reached  b  Clients'  Council 

The  record  b  this  case'clearly  makes  out 
defendant's  violation  of  the  Fifth  Amend- 
ment to  the  United  States  Constitution. 
HUD  has  consistenUy  supported  and  fund- 
ed each  project  instituted  under  its  aegis. 
HUD's  inactivity  has  been  limited  to  those 
aspects  of  its  affirmative  action  responsibil- 
ities which  might  have  an  actual  impact  ia 
deaegregatbg  federally  funded  housbg. 
It  has  actively  employed  r&ce-conadous  pol- 
ides  which  result  b  segregation.  In  the 
area  covered  by  this  action,  those  who  have 
admbistered  these  projects  have  done  so  b 
a  way  clearly  animated  by  racial  prejudice. 
HUD  has  a  duty  to  know  how  its  money  is 
spent,  and  b  fact  has  known  that  it  is 
supportbg    segregated   housbg    b    East 
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Texas.  Notwithstanding,  it  has  continued 
to  actively  support  the  system  in  perhaps 
the  most  effective  possible  way — by  papne 
for  it  HUD  has  tlius  played  a  crucul  ana 
continuing  role  in  creating  and  maintaining 
a  large  system  of  publicly  funded  segregat- 
ed housing. 


Plaintiffs'  Remaining  Claims 

(11-14]  In  addition  to  their  consdtution- 
al  claims,  plaintiffs  allege  that  HUD's  con- 
duct is  also  m  violation  of  42  U.S.C. 
$$  1981  and  1982,  as  well  as  Titles  VI  and 
VIII.  Thb  court's  finding  that  HUD  had 
riolated  the  Fifth  Amendment,  both 
through  its  knowing  support  of  pubb'c 
housing  authorities  which  intendonally  dis- 
criminate, and  through  its  own  acts  of  in- 
tentional discrimination,  is  dispositive  of 
the  question  of  liability  under  §{  1981  and 
1982.  General  Building  Contractors  As- 
sociation, Inc.  V.  Pennsylvania,  458  U.S. 
375,  391,  102  S.a  3141,  3150,  73  LEd.2d 
835  (1982)  (eouating  standard  for  violation 
of  9  1981  and  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment);  Memphis 
V.  Greene,  451  U.S.  100.  131,  101  S.Ct 
1584,  1602,  67  LEd.2d  769  (1981)  (White,  J. 
concurring)  (purposeful  discrimination 
clearly  violates  §  1982).  It  is  obvious  that 
intentional  discrimination  also  violates  Title 
VIII.  42  U.S.C.  §  3608(c)  ("All  executive 
departments  and  agencies  shall  administer 
their  programs  and  activities  relating  to 
housing  and  urban  development  in  a  man- 
ner affirmatively  to  further  the  purposes 
of  this  Title  and  shall  cooperate  with  the 
Secretary  to  further  such  purpose.").  In 
its  order  certifying  the  class,  this  court 
held  that  there  Ls  an  implied  private  right 
of  action  under  Title  VI.  Title  VI  imposes 
a  duty  on  HUD  to  eliminate  racial  discrimi- 
nation from  the  programs  it  funds.  This 
court's  finding  that  HUD  has  not  done  so, 
but  has,  on  the  contrary,  deliberately  nur- 
txired  this  discrimination,  as  well  as  engag- 
in   discrimination   itself,    shows    that 


me   1 
HUD 


has  violated  Title  VI. 


[15]  Defendants  concede  that  plaintiffs 
need  not  pursue  administrative  avenues  be- 
fore bringing  suit  under  the  Fifth  Amend- 
ment and  §§  1981  and  1982.  HUD  argues, 
however,  that  plaintiffs  cannot  pursue  their 
Title  VI  claim  in  this  forum  because  they 
have  failed  to  exhaust  their  administrative 
remedies,  set  out  in  HUD  regulations,  24 


CFR  §  1.7.    That  regulation  reads,  in  f>crti- 
nent  part* 
§  1.7    Conduct  of  Inrestiratloni. 

(b)  Complaints.  Any  person  who  be- 
lieves himself  or  any  specific  class  of 
persons  to  be  subjected  to  discrimination 
prohibited  by  this  Part  1  may  by  himself 
or  by  a  representative  file  with  the  re- 
sponsible Department  official  or  his  des- 
ignee a  written  complaint 

(c)  Investigations.    The  responsible  De- 
partment official  or  his  designee  shall 
make  a  prompt  investigation  whenever  a 
compliance  review,  report,  complaint,  or 
any  other  information  bdicates  a  possi- 
ble failure  to  comply  with  this  Part  1. 
0>unsel  for  plaintiffs  sent  a  written  com- 
plaint to  defendant  in  1979.  This  complaint 
stated,  inter  alia,  "HUD-supported  rental 
housing  b  East  Texas  is  thoroughly  racial- 
ly segregated.    This  has  always  been  the 
case.    HUD  knows  of  this  pattern,  HUD 
does  take  measures  to  attempt  to  correct 
the  situation,  but  usually  blames  the  situa- 
tion on  the  local  authonties,  landlords  and 
tenants  saying  this  is  the  way  they  want 
it"    The  letter  refers  to  the  area  of  the 
class  action  counties  only.  Letter  to  Gordon 
Lewis,  Office  of  Area  Counsel,  HUD  (Octo- 
ber 9,  1979).    (Exhibit  attached  to  SUtman 
Deposition.)     Thus   HUD    was    presented 
with  a  complaint  containing  substantially 
the  allegations  of  this  law  suit  in  the  year 
before  this  action  was  filed.  .HUD  does  not 
allege  that  it  instituted  a  "prompt  investi- 
gation" of  these  allegations,  as  required  by 
24  C.F.R,  §  1.7(c).    As  a  factual  matter, 
therefore,  the  plaintiff  class  did  exhaust  ita 
administrative  remedies. 

[16]  Even  if  the  letter  of  October  9, 
1979,  were  not  considered  a  complaint  of 
discrimination,  the  same  result  would  ob- 
tain. There  can  be  no  exhaustion  require- 
ment here,  because  it  is  "clear  beyond 
doubt  that  the  relevant  administrative 
agency  [in  this  case]  will  not  grant  the 
relief  b  question."  Anurican  Federation 
of  Government  Employees  v.  Acree,  475 
F^  1289,  1292  (D.C.Cir.l973).  (citing  t{on- 
tana  National  Bank  of  Billings  v.  Yellow- 
stone County,  276  U.S.  499,  505,  48  S.Ct 
331,  333,  72  LEd.  673  (1928));  see  aUo  Rios 
V.  Read,  480  F5upp.  14,  20  (E.DJ^.Y.1978); 
NAACP  V.  Wilmington,  426  F.Supp.  919, 
924  (D.Del.l977).  TTie  relief  sought  b  this 
action  is  the  disestablishment  of  segregat- 
ed public  housbg  in  the  cbss  counties. 
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The  record  developed  by  the  parties  u  re- 
plete with  inst;\nces  of  violations  of  Title 
VI  regulations  having  been  brought  to 
ffUD's  attention.  HUD  cannot  point  to  a 
amgle  occasion  where  such  infomution  fur- 
nished to  it  has  resulted  in  integration. 
Defendant  is  disingenuous  in  asserting  that 
plaintiffs  should  be  foreed  to  go  through  a 
proven  "exercise  of  futility,"  Lodge  1858, 
American  Federation  of  Government 
Emvloyeea  v.  Pierce,  436  F.2d  882,  896 
(D.C.Cir.l970),  qux>ted  in  American  Feder- 
ation, 475  F.2d  at  1292,  in  the  hopes  that  it 
will,  for  the  first  time,  prove  effective. 
This  is  especially  true  when  HUD's  own 
officials  in  charge  of  the  Title  VI  review 
process  in  E^t  Texas  have  testified,  in 
depositions  submitted  by  the  parties,  that 
b  their  view  Title  VI's  requirements  are 
satisfied  whenever  federal  funding  recipi- 
ents carry  out  HUD  procedures  properly, 
and  that  HUD  has  no  power  or  authority  to 
seek  actual  desegregation,  iee  Chaires  Dep- 
osition at  124-125;  Eubanks  Deposition  at 
2S-24.  Since  plaintiffs  seek  more  than  the 
paper  relief  available  through  HUD  proce- 
dures, there  can  be  no  requirement  that 
these  procedures  be  exhausted. 

(17, 18]  Defendants  further  argue  that 
this  action  is  blocked  by  the  doctrine  of 
sovereign  immunity.  Sovereign  immunity 
does  not  bar  a  suit  to  enjoin  unconstitution- 
al acti'ons  by  a  federal  officer.  Larson  v. 
Domestic  and  Foreign  Commerce  Corp., 
337  U.S.  682,  690-91,  69  S.CL  1457.  1461- 
62.  93  LEd.  1628  (1948).  Plaintiffs  here 
allege  and  show  that  HUD's  conduct  vio- 
lates the  Fifth  Amendment,  and  therefore  a 
host  of  federal  statutes  designed  to  pre- 
vent disarimination  by  federal  officers. 
See  Dugan  v.  Rank.  372  U.S.  609,  621-22, 
83  S.CL  999,  1006-07,  10  LEd2d  15  (1962h 
Gatreaux  v.  Romney,  448  F.2d  731,  735 
(7th  Cir.1971),  and  cases  cited  therein. 

In  addition,  5  U.S.C.  §  702  explicitly  au- 
thorizes the  type  of  action  against  federal 
agencies  which  the  plaintiffs  have  brought 
liKat  section  reads,  m  pertinent  part* 
An  acti'on  in  a  court  of  the  United  States 
seeking  relief  other  than  money  damages 
and  stating  a  claim  that  an  agency  or  an 
officer   or   employee   thereof  acted   or 
failed  to  act  in  an  official  capacity  or 
under  color  of  legal  authority  shall  not 
be  dismissed  nor  relief  therein  denied  on 
the  ground  that  it  is  against  the  United 
States 


•6  U£.C.  $  702. 

The  legislative  history  suggests  that  the 
language  excerpted  above,  which  was  con- 
tained in  the  1976  amendment  to  }  702, 
was  intended  to  block  the  use  of  the  sover- 
eign immunity  defense  in  actions  seeking 
equitable  relief  against  the  government: 
"[Tpie  time  has  now  come  to  eliminate  the 
sovereign  immunity  defense  m  all  equitable 
actions  for  specific  relief  against  t  Federal 
agency  or  officer  acting  in  an  official  ca- 
pacity." H.RJlep.  No.  1656,  94th  Cong.,  2d 
Session,  reprinted  in  1976  U.S.Code  Cong. 
&.  AdJIews  6121,  6129.  The  Court  of  Ap- 
peals for  the  Fifth  Circuit  has  held  that 
"the  1976  amendment  to  [{  702]  waives 
sovereign  immunity  for  actions  against  fed- 
eral government  agendes,  seeking  non- 
monetary relief,  if  the  agency  conduct  is 
otherwise  subject  to  judicial  review." 
Shethan  v.  Army  and  Air  Force  Ex- 
change Service,  619  F.2d  1132,  1139  (5th 
Cir.1980),  rev'd  in  part  on  other  grounds, 
456  U.S.  728. 102  S.Ct  2118, 72  LEd.2d  620 
(1982).  See  also  B.K.  Instruments  Inc.  v. 
U.S.  715  FJJd  713.  724-25  (2nd  Cir.1983); 
Schnapper  v.  Foley,  667  F.2d  102  (D.CCir. 
1981);  Newsom  v.  Vanderbili  University, 
653  F.2d  1100,  1107  (6th  Cir.1981);  Belter 
V.  Middenhorf,  632  F.2d  788,  797  (9th  Cir. 
1980);  Jaffee  v.  UniUd  States,  692  F.2d 
712,  718-19  (3rd  Cir.1979). 

HUD  relies  heavily  on  Council  for  the 
Blind  V.  Regan,  709  P.2d  1521  (D.CCir. 
1983),  to  support  the  agency's  argument  of 
sovereign  immunity.  In  Council  for  the 
Blind,  two  individuals  and  seven  organiza- 
tions challenged  the  way  in  which  the  Of- 
fice of  Revenue  Sharing,  pursuant  to  the 
Act,  gave  "no-strings"  block  grants  to 
state  and  local  governments.  Pluntiffs  al- 
leged that  localities  used  the  grant' money 
discriminatorily.  The  .court  found  that 
Congress,  under  the  Act,  had  not  autho- 
rized a  private  cause  of  action,  and  held 
that  the  agency  action  was  only  reviewable 
under  the  Administrative  Procedure  Act 
Id.  at  1525.  The  court  In  Council  for  the 
Blind  stressed,  however,  that  the  grants  at 
issue  were  made  "without  strings" — that 
is,  without  the  kind  of  regulations  and  mon- 
itoring at  issue  in  the  acti'on  at  bar— and 
that  TlUe  VI  was  not  implicated.  Id.  at 
1531  n.  69.  HUD's  funds  do  have  strings 
attached:  their  recipients  are  forbidden  to 
engage  in  discrimination  by  HUD's  Title  VI 
regulations.  Nor  is  it  clear  that  Council 
for  the  Blind  has  any  relevance  to  the 
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issue  of  sovereigTi  immunity.  The  opinion 
in  that  action  makes  no  reference  to  sover-' 
eign  immunity.  Rather,  it  refuses  to  find 
an  implied  cause  of  action  under  the  Reve- 
nue Sharing  Act  of  1972.  In  contrast, 
there  are  numerous  well-settled  causes  of 
action  in  the  case  at  bar.  None  of  these 
are  blocked  by  the  doctrine  of  sovereign 
immunity. 

Standing 

Defendants  argue  that  plaintiffs  lack 
standing  to  bring  this  action.  The  question 
of  standing  was  discussed  at  length  In  this 
court's  order  certifying  the  class  in  this 
action,  Young  v.  Pierce,  544  F.Supp.  1010, 
101^27  (E.D.Tej(.1982).  Defendants'  argu- 
ments will  he  discussed  only  to  the  extent 
that  they  are  based  on  developments  in  the 
law  since  this  court's  earlier  order. 

[19]  HUD  argues  that  plaintiffs  cannot 
seek  injunctive  reb'ef  because  they  cannot 
show  a  threat  that  their  past  injuries  will 
be  repeated  in  the  future.  City  of  Los 
Angela  v.  Lyons.  461  U.S.  95,  103  S.Ct 
1660,  75  LEd.2d  675  (1983).  Defendants 
draw  an  interesting  parallel  between  their 
former  Title  VI  enforcement  activities  and 
the  choke-hold  used  by  Los  Angeles  police 
officers  m  Lyons.  While  there  may  be 
similarities  between  the  two  practices,  the 
concerns  of  the  Lyons  Court  are  not  appo- 
site here.  It  is  clear  that  plaintiffs'  injuries 
are  systemic,  longstanding,  and  ongoing, 
and  there  is  an  obvious  threat  that  these 
injuries — that  is,  segregated  housing — will 
continue  in  the  future.  Indeed,  this  ap- 
pears to  be  a  virtual  certainty,  ijf  HUD  is 
left  to  its  own  devices.  The  Court  in  Lyons 
held  that  "  "(pjast  exposure  to  illegal  con- 
duct does  not  in  itself  show  a  present  case 
or  controversy  regarding  injunctive  relief 
...  if  unaccompanied  by  any  continuing 
adverse  effects.' "  1±  at  102,  103  S.CL  at 
1665  [quoting  O'Shea  v.  Littleton,  414  U.S. 
488,  495-96.  94  S.Ct  669,  676,  38  LEd.2d 
674  (1974)).  Since  such  "continuing  ad- 
verse effects"  b  the  form  of  a  system  of 
segregated  housing  are  clearly  present 
here,  plaintiffs  have  standing  to  seek  in- 
junctive relief. 

Defendants  also  rely  on  Allen  v.  Wright, 
468  U.S.  737,  104  S.CL  3315.  82  LEd.2d  556 
(1984),  in  arguing  that  plaintiffs  here  lack 
standing.  In  Allen,  parents  of  black 
school  children  brought  a  nationwide  class 
action  against  the  Internal  Revenue  Ser- 


vice. Plaintiffs  alleged  that  the  IRS  had 
not  adopted  sufficient  standards  and  proce- 
dures to  fulfDl  its  duty  to  deny  tax-exempt 
status  to  racially  discriminatory  private 
schools,  and  argued  that  the  IRS's  practic- 
es harmed  their  children  by  frustrating  fed- 
eral efforts  at  school  desegregation  and 
thereby  reducing  the  quality  of  the  pubUc 
school  education  their  children  received. 
The  plaintiffs  did  not  "allege  that  their 
children  have  been  the  victims  of  discrimi- 
natory exclusion  from  the  schools  whose 
tax  exemptions  they  challenge  as  unlaw- 
ful" 1±  Nor  did  the  plaintiffs  allege  that 
their  children  had  applied  or  would  apply  to 
the  schools.  Id.  Justice  O'Connor,  writing 
for  a  four-justice  plurality,  found  that  un- 
der these  facts  the  plaintiff  class  lacked 
standing. 

The  distinguishing  features  of  the  case 
at  bar  are  manifest  The  plaintiffs  here 
have  alleged— and  shown— that  they  are 
the  victims  of  discriminatory  segregation. 
The  plaintiff  class  bdudes  residents  of 
segregated  housing,  as  well  as  all  those 
who  may  apply  for  this  housing.  The  Al- 
len case  makes  clear  the  validity  of  plain- 
tiffs standing. 

Scope  of  Review 

HUD  argues  that  ite  Title  VI  and  VIII 
actions  can  only  be  reviewed  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
{  551  and  §  701.  DefendanU  claim  that 
the  appropriate  scope  of  review  of  their 
actions  are  the  "arbitrary  and  capricious 
standard"  contained  in  the  Act,  5  U.S.C 
S  706(2KA).  The  court  finds  it  unneces- 
sary to  dedde  whether  review  of  these 
claims  is  governed  by  the  APA,  as  HUD's 
actions  are  clearly  in  violation  of  Titles  VI 
and  VIII,  even  under  the  most  generous 
standards  of  review.  Clients'  Council  v. 
Picrot,  711  F.2d  1406,  1425  (8th  Cir.1983). 

Mootness 
[20]  The  party  urging  mootness  bears 
the  heavy  burden  of  demonstrating  that 
discontinuance  of  the  challenged  activity 
has  destroyed  any  controversy  between  the 
parties.  ViUk  v.  Joms,  445  US.  480,  487, 
100  S.CL  1254,  1260,  63  L.Ed.2d  552  (1980); 
County  of  Los  Angeles  v.  Daiis,  440  U.S. 
625,  631,  99  S.CL  1379.  1383.  69  LEd.2d 
642  (1979);  United  Slat^s  v.  W.T.  Grant, 
345  U.S.  629.  73  S.CL  894.  97  LEd.  1303 
(1953).     Part  of  this  burden  includes  the 
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Decessity  of  showing  that  there  ure  nq 
present  effects  of  past  conduct  th*t  require 
undoing.  Zablocki  v.  Redhail,  434  UJS. 
S74.  382  n.  9.  98  S.Ct  673.  679  n.  9,  54 
L-EdJZd  618  (1978);  Firtfighten  Local  Un- 
ion No.  1784  V.  SlotU.  467  U.S.  561,  104 
S.Cl  2576.  2582-2584.  81  LEd.2d  483. 
492-495  (1984).  Neither  the  granUng 
of  specific  relief  against  a  HUD  public 
housuig  authority  nor  HlTD's  promise  to 
stop  any  further  discrinunatory  acts  moots 
a  case  alleging  independent  violadona  of 
HUD's  dudes.  Gaulreauz  v.  Romney,  448 
F.2d  731.  735-36  (7th  Cir.1971). 

[21]  HUD's  claim  of  mootness  is  based 
on  an  affidavit  of  HUD's  General  Counsel, 
John  Kiiapp,  the  allegations  of  which  have 
been  set  out  above.  Ste  supra  p.  32. 
While  this  affidavit  alleges  the  bsbtution 


of  a  plan  by  HUD  to  transfer  overhand 
under-housed  tenants,  and  to  create  aa 
agenda  for  further  desegregadon,  it  does 
not  even  aver  that  HUD's  housing  has  been 
desegregated.  It  alleges  only  that  it  has 
begun  a  process  which  may  lead  to  deseg- 
regadon. While  these  efforts  may  be  rele- 
vant to  the  issue  of  appropriate  remedy,  it 
is  dear  that  the  effects  of  past  discrimina- 
don  stfll  burden  the  plaintiff  class.  The 
action  is  not  moot    It  is  therefore 

ORDERED  that  plaintiffs  motion  for 
summary  judgment  on  the  issue  of  liabiUty 
shall  be,  and  it  is  hereby,  GRANTED.  It  is 
further 

ORDERED  that  defendants'  motions  for 
summary  judgment,  to  decertify  the  class 
and  to  modify  the  class  shall  be,  and  they 
are  hereby,  DENIED, 
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The  following  U  •  bre&kdown  of  rsci&l  occupancy  in  houiicg  project  lite*  for  which 
HUD  h*a  fupplied  raciAJ  occupancy  datA,  0iT>ni2e<l  hy  county  and  town.  Informa- 
tJon  on  HispAnic  occupancy  u  given  where  appllcabla. 

Following  the  name  of  each  of  the  cLaca  action  oountie*  U  the  percentage  of  that 
county'*  populatjon  living  under  the  poverty  level  which  i«  black,  according  to  th« 
1980  US.  Centua. 

Percentage      Percental      Perceirfa^ 
Black  White  Hicpanic 


Anderson  County  (poverty  population  45%  blacIO: 
Palestine 

Dogwood  Gardeni  O-A) 
ML  Vernon  Manor  O-A) 

6.3 
96.7 

93.7 
3.3 

— 

Pine  VaUey  Apta.  O-A) 

4.2 

95.8 

— 

Angelina  County  (poverty  population  40%  black): 
DiboU 

Tea  22S-1 

56 

27 

17 

Tex  229-2 

63.1 

14.1 

22.8 

Tex  229-3 

69.2 

4.1 

36.7 

Tex  229-4 

2.3 

96.6 

i.i 

WalUr  Allen  (221  (dX3)) 

100 

0 

..    — 

Huntington 
HHA 

0 

100 

,.. 

Lufkin 

• 

Royal  0»k*  {  8  New 
Cbcataut  Park  {  8  New 
Ptaewood  Park 

11.4 

66 

97.8 

88.6 

34* 

2.2 

- 

Tht  Arrangement  (I-A) 
Timber  Ridg« 

2.4 
Zl 

97.6 
97.9 



Bowie  County  (poverty  population 
DeKalb 

50%  bUck) 

Tex  137-1  North 

S3 

17 



Tex  137-1  Rutherford 

0 

100 



*  Pi^um  (Jo  nc4  >Kir«)rt  ft^  up  to  lOOH  brcj 
lh«  prcacnor  o(  olScr  miftooiy  |:roup«  li«ir\4 


houuns  pro^ccu.  who  s/c  MM   ^>«oAcaDy  llMcd  U 

iSc  fiaiia»ct. 


232 


YOUNG  ▼.  PIERCE 

ai«u42aF3ur^ia)7  CE.D.Tt«.  tfU) 

APPENDIX-OonUnued 


PtrotaUgt    Pert«nU«e    PercenU«« 
Black  W>>iU  HijoATvie 


T«  137-2 

100 

0 

_ 

Tex  137-3  Cooper  1 

90 

10 

_ 

Tei  137-3  Cooper  2 

0 

100 

-. 

Maud 

Tex  ISa-lA 

.    0 

100 

.^ 

Tex  laa-iB 

100 

0 

_ 

Tex  18»-2 

25 

75 

— 

New  Boston 

TexM-l 

14 

86 

_ 

Tex  5i-2 

100 

0 

_ 

Tex54-3A 

11 

89 

_ 

Tex  64-3B 

100 

0 

^ 

Tex  M-3C 

0 

100 

_ 

Tex  M-A 

2 

98 

.^ 

Tex  54-6 

55 

45 

^_ 

Tex  54-7 

43 

43 

14 

TexArkAna 

Family  UniU: 

Tex  14-1 

97.5 

^5 

— 

Tex  14-2 

97.4 

2.6 



Tex  14^ 

100 

0 

— 

Tex  14-5 

74 

26 



Elderly  UniU: 

Tex  14-1 

92.9 

7.1 

— 

Tex  14-2 

100 

0 

_ 

Tex  14-7  Pine  St. 

22.7 

77.3 

_ 

Tex  14-7  Wood  Sl 

60 

SO 



Tex  14-7  Akia  St. 

0 

100 



Tex  14-7  Allen  St. 

36.4 

63.6 



Tex  14-a 

17.2 

79.3 

3.5 

Town  North  Apt.  (236. 

Rent  Supp.) 

42.4 

67.6 

— 

Sunaet  ApU.  l221(dX3). 

Rent  Supp.) 

100 

0 

— 

Quail  Creek  O-A) 

4.1 

95.9 

— 

Tanglrwood  Terrac*  fl-A) 

6.7 

93.3 

— 

Woodrid««  Apta.  Q-A) 

6.7 

94.3 

— 

Camp  County  (poverty  populatioa 

56%  bUck) 

Pittsburgh 

Tex  4^1 

0 

100 

'  — 

Tex  49-2 

100 

0* 

— 

Caaa  County  (porerty  population  46%  black) 

Linden 

North  Side  of  Hwy.  155 

0 

100 

— 

South  Sida  of  Hwy.  156 

100 

0 

— 

Hu^hea  Sprinsa 

Tex  112-1  #1 

6 

95 

— 

Tex  112-1  #2 

0 

100 

— 

Tex  112-2 

100 

0 

— 

Patman  Switeh  |  S  New 

70.7 

29.3 

— 

Cherokee  County  (poverty  popuUl 

ion  40%  black) 

Alto 
272-1  20 
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PercenUkge     PtrcenUge    PeroentJkg* 
Blade  WhiU  Hiip*j\ic 


272-2 

13 

87 

_ 

272-3 

10 

90 

— 

JacluonvUle 

Tr«vi«  Towen  Apt  {  8  New 

2.3 

97.7 

— 

Sumnydale  ApL  (221((1X3). 

Rent  Supp.) 

12.fi 

87.6 

— 

SwMt  Union  Apt.  (221(dX3). 

Rent  Supp.) 

98.8 

1.2 

— 

Delta  County 

Cooper 

Tex  76-1  Hwy.  Village 

6.S 

93.6 

— 

Tex  76-1  NE  5lh  St     • 

100 

0 

— 

Tex  76-2 

21.7 

78.3 

— 

Franklin  County  (poverty  population  6% 

black) 

Mt  Vernon 

SiU  1 

0 

100 

— 

Site  2 

70.9 

29.1 

— 

Gregg  County  (poverty  population  47%  black) 

Gladewater 

Tex  58-1 

100 

0 

_ 

Tex  58-2 

100 

0 

— 

Tex  58-3  Greenway  Terrace 

42 

58 

— 

Tex  58-3  Pacific  Gardens 

19 

81 

— 

Tex  16-R00O-018  {  8  New 

12 

88 

— 

Longview 

Eden  Place  }  8  New 

2.5 

97.5 

— 

HUUide  ViUage  {  8  New 

3 

97 

— 

Ware  Meadowi  $  8  New 

39 

61 

— 

Bellaire  Manor  (22UdX3). 

Bent  Supp.) 

100 

0 

— 

Penwood  Apt*.  (236.  BMIR) 

11 

89 

— 

Jeruaalem  Truit  (221(dX3). 

Rent  Supp.) 

100 

0 

— 

BHar  Meadow*  (I-A) 

17.9 

82.1 

— 

Lake  Pine  Qly  Q-A) 

17.3 

82.7 

— 

Sunflower  Ea*t  O-A) 

10 

90 

• — 

Hardin  County  (poverty  population  34%  black) 
Silabee 
Prince  Hall  Villa  O-A)  98 

Harriaon  (jaunty  (poverty  population  65%  black) 
Marshall 
BeUaire  Manor  (221(dX3). 

Rent  Supp.) 
Pine  Haven  Apta.  (236  BMIR) 
Seaaon  Key*  (236  BMIR) 
Ward  Plaza  Apta.  (221  (dX3). 
Rent  Supp.) 

Waakom 
Waakom  Anna  (236  BMIR) 


100 

0 

35 

65 

50.1 

49J 

100 

0 

24 

76 
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Hendetton  County  (poverty  population  26%  black) 
Athens 

New  Haven  Apis.  (221(dX3))  73 

Malakofr 

Tex  2t»-l  0 

Tex  20&-3  100    , 

Trinidad 

Tex  237-1  Fir»t  SL  0 

Tex  237-1  Lincoln  St.  17 

Tex  237-1  Birdsong  St.  100 

Tex  237-2  0 

Hopkins  County  (poverty  population  21%  black) 


Crockett 
Tex  222-1  Lewis  Circle 
Tex  222-1  Stllas  Avenue 
Tei  222-1  Second  Avenue 
Tex  222-1  Dudjon  Dr. 
Tex  222-2 
Prince  Hall  Manor  G-A) 

Grapeland 
Tex  29S-1 
Tex  295-2 


98 

0 

100 

88 
100 
100 

100 
0 


Jasper  County  (poverty  population  i3%  black) 
KirbyrilJe 
Tex  282-1  Levert  0 

Tex  282-1  Unler  100 

Tex  282-2  Levert  6.3 


27 

100 
0 

100 

33 

0 

100 


C^ao 
1  Site 

0 

100 

Cumby 
1  Sit« 

0 

100 

Sulphur  Spring 
CME  Open  Village  ApU.  O-A) 

98 

2 

Houston  County  (poverty  population 

60%  bl 

ack) 

2 

100 
0 
12 
0 
0 


0 
100 


100 
0 
93.7 


Jasper 

Pinerlew  Apt*.  (221(dX3))  {  fl 

87.6 

12.4 

JefTenon  County  (poverty  population  63%  black) 

Beaumont 

Necbe*  Park 

100 

0 

Magnolia  Garden* 

93 

7 

Concord  Home* 

100 

0 

Lucas  Gardens  (Elderly) 

4 

96 

Grand  Pine  (Courts  (Elderly) 

100 

0 

Northridge  Manor  J  8  New 

92 

8 

Raintr*e  Tower 

20 

80 

Park  Shadows  {  8  New 

28.7 

71.3 

Seville  Apt*,  i  8  New 

12 

98.8 

Plymouth  ViU««e  (221(dX3). 

Rent  Supp.) 

98 

12 
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PerceoU^e    Percenl&ge    Pen:«atK^ 
BUck Whita  Hifpa/>ic 


Sunlishl  Manor  (221(dX3). 

Rent  Supp.) 
Virginia  Manor  f  236  Rent  Supp. 
Washington  Manor 

{  236  Rent  Supp. 
Central  ApartmenU  (I-A) 
Hollywood  Courta  H-AJ 
HiroU  ApU.  a-A) 
Liricoln  ApU.  fl-A) 
Lyleden  Apta.  O-A) 
Norlhway  Armj 
•  Northway  Place  Apt*. 

Nederland 
Courtney  House  Apia.  {  8  New 

Port  Arthur 
Louis  Manor  221(dX3) 
Prince  HaU  221(dX3) 
Foster  Village  H-A) 
Grimn  Park  O-A) 
JefTerson  Apts.  (1-A) 
Villa  Main  Apts.  G-A) 
Slonegate  Manor  (I-A) 

Graves 

Beverly  Place 
Gulfway  Provincial 

Port  Neches 
Rjdgewood  Manor 

Laniar  County  (poverty  population  37%  black) 


99.2 

.8 

99.09 

.9* 

100 

0 

7.66 

92.5 

100 

0 

16.7 

66.7 

100 

0 

33J3 

66.7 

6J3 

93.7 

5.6 

94.4 

a2 


JefTerson 
TX  44-1 
TX  44-2 


96.8 


Blossom 
Wert  Division  St 

0 

100 

Deport 
1  Site 

0 

100 

Paris 
Ttx  4S-2 
Tex  46-1 

Park  Gardens  N.  (236  BMIR) 
Roxton  Anns  221(dX3) 

100 
13.2 
97 
0 

0 
86.8 

3 
100 

Liberty  County  (poverty  population  31%  black) 
(^eveland 

198-1  A                                                         0 
19ft-l  B                                                      100 
198-1  C                                                   100 
198-1  A-Dderly                                            0 
198-1  B-Elderly                                        100 
Park  Place  Apta.  {  8  New                         10.2 

100 

0 

0 
100 

0 
89.8 

Marion  County  (do  census  data  available) 

16.6 


100 

0 



100 

0 

— 

3.7 

90.3 

6 

16.9 

88.9 

4.2 

57.6 

42.4 



13.8 

96.2 

_ 

2.5 

94.1 

3.4 

42.7 

57.3 

iJZ 

94.1 

1.7 

0 

94.8 

6.2 

0 
100 


100 
0 
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Peroantag* 

Perc«nt«ge 

Percentage 

Black 

Whiu 

Hit  panic 

Morris  County  (poverty  populmtion  53%  bUck) 

Dungerfield 

Tex  106-1 

0 

100 

— 

TX  106-2 

100 

0 

— 

TX  10&-3(») 

0 

100 

— 

TX  10ft-3(b) 

100 

0 

— 

Naples 

Tex  121-1  Weal 

0 

100 

— 

Tex  121-1  EmI 

100 

0 

— 

Tex  121-2  Wert 

0 

100 

— 

Tex  121-2  EmI 

100 

0 

— 

Tex  121-3  West 

0 

100 

— 

Tex  121-3  E«t 

100 

0 

— 

Tex  121-4 

0 

100 

— 

Tex  121-5 

0 

100 

— 

OmjihA 

Tex  122-1  3rd  St 

0 

100 

— 

Tex  122-1  School  St. 

100 

0 

— 

Tex  122-2  Slosa  Ave. 

0 

100 

— 

Tex  122-3  SIom  Ave. 

0 

100 

— 

Tex  122      C*rtwri«ht 

100 

0 

— 

Tex  122-4  Slo«4  Circle 

10 

90 

— 

Tex  122-5  Slose  St. 

0 

100 

— 

Caxt»m«ht 

100 

0 

— 

Nsoogdoche«  County  (poverty  popuUlion 

33%  black) 

Garmon 

1001  Fnuidj 

0 

100 



Cfxlar  St. 

100 

0 

— 

Nacogdoches 

Nacogdoches  Haiidicapped  {  B 

New 

8.3 

91.7 

— 

Pine  LAke*  EeUtei  )  8  New 

11.2 

88.8 

— 

Norlhridge  Armi  (l-M 

0 

100 

— 

EMtwood  Terrace  (221(dX3)).  }  8 

100 

0 

— 

Oak  Hill  Plua  (Z21(dX3)).  §  8 

100 

0 

— 

Newton  (ijunty  (poverty  population  64% 

black) 

Newton 

Tex  223-1  Didrikaon 

0 

100 

— 

Tex  223-1  Odom  Home* 

100 

0 

— 

Tex  223-2 

75 

26 

— 

Oranj?«  County  (poverty  population  27%  black) 

We«t  Orange 

0 

100 

— 

Bridge  City 

0 

100 

— 

Cone 

0 

100 

— 

Vidor-l 

0 

95 

S 

Vldor-2 

0 

96 

4 

Orange  (Sty 

37-1 

22.6 

77.4 

— 

37-2-3 

97.1 

2.9 

— 

37-4A 

96 

4 

— 

37-4B 

25 

75 

— 
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PercenUje    PercentAge  PeroenlAge 

BUck WhiU  Hispanic 

Heritage  CenUr  f  8  New                              3.4                  96.6  — 

Chivu  Square  (I-A)                                      5^                 93.2  1 


PanoU  County  (poverty  population  <7%  black) 
Beckville 
1  SiU  6.3 

Polk  County  (poverty  population  34%  black) 
Corrigan 


San  Augmtine  County  (poverty  population  M%  blade) 
San  Augudlne 
SunMt  HUU  a-A)  100 

Sabine  County  (poverty  population  33%  black) 
Hemphill 
Site  A  22 

SiU  B  100 


Pineland 

187-1  Kni«hton 
187-1  Beach 


93.7 


N.  West  Sl 

73 

9 

S.  West  St. 

100 

0 

W.  Second 

0 

100 

Hospital  Site 

0 

100 

Central 

0 

100 

LIxin^Bton 

SiU  1 

33 

67 

SiU  2 

55 

45 

Hudman  Addition 

§  8  New 

1.3 

98.7 

Red  River  County  (poverty  population 

38%  bUck) 

Avery 

1  SiU 

0 

100 

BogotA 

i  SiU 

0 

100 

aarkrville 

SiU  1 

0 

100 

SiU  2 

100 

0 

SiU  3 

100 

0 

Detroit 

250-1 

0 

93.8 

250-2 

21 

79 

Rusk  County 

' 

Henderson 

Tex  50-1 

76 

24 

Tex  50-2 

100 

0 

Tex-16-EX)50-001  DEL  1975. 

i  8  Rii*ting 

14 

86 

Overton 

Tex  6&-1  Ward 

0 

100 

Tax  68-1  Carver 

100 

0 

Tex  68-2  North 

0 

100 

Tex  68-2  Miaaouri  Pacific 

100 

0 

Tex  ea^ 

27.8 

12J2. 

100 
62.6 


78 
0 


0 
37.5 


18 


6.2 
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1S7-2  Denning 

100 

0 

187-2  Dogwood 

0 

100 

187-2  Cherry 

0 

100 

187-3 

0 

100 

Shelby  County  (poverty  popuUtion  40%  blackj 

CenUr 

Union  Act*  Tnist  (221(DX3) 

Hent  Supp.) 

96.9 

3.1 

Teoehajia 

Te«  262-1  A 

100 

0 

Te«  26^-1  B 

0 

100 

Tex  262-1  C 

0 

100 

Tex  24  ROOO-OOl  f  8  New  #1 

44 

66 

Tex  24  ROOMMl  {  8  New  #2 

12 

82 

Tim  peon 

SiU  A 

5 

95 

Site  B 

0 

100 

Smith  County  (poverty  poptiUUon  49%  block) 

Tyler 

Tyler  SquAre  }  8  New 

30.9 

69.1 

WilliAnj  Booth  Garden 

2-3 

97.1 

Liberty  Arm*  O-A) 

100 

0 

Tex**  College  Garden 

100 

0 

ViUage  E««t  a-A) 

100 

0 

Caiui  G-uida  G) 

6.3 

9.1.7 

1717  Shiloh  (D 

6.6 

93.5 

The  S«««on* 

0 

100 

Hearthstone  Nuning  Home 

1 

99 

Mel-Ro*e  Convale*c«nt 

92.8 

7J 

112-350-67-PM 

100 

0 

Troup 

Liberty  Plaia 

89.5 

10.6 

TStua  County  (poverty  population  31%  black) 

Mt  Plea*ai]t 
Capen  32.4 

Stark  4.7 

Taloo 

1  Site  0 

Tyler  County  (poverty  population  28%  black) 
Wood  villa 
225-1  Pecan 
225-1  Urn 
225-1  Shiver* 

Upahur  0>ucty  (poverty  population  38%  black) 
Big  Sandy 
Site  A 
Sit«  I 

.   Gilmer 
Tex  71-1 
Tex  71-2 


67.6 
95.3 


100 


0 

100 

0 

~       100 

100 
kckj 

0 

12 

88 

44 

56 

0 

100 

100 

0 
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Van  Zandt  County  (poverty  population  8%  black) 
Ekigewood 
SiteB 
SiteC 
SiteE 
Sit«F 

Fruitvale 
iSitc 

Grand  Saline 
ISite 

Van 
iSite 

WilU  Point 
Sit«l 
SiU2 

Wood  County  (poverty  population  16%  black) 

Alba 
1  Site  0  100 

Winnsboro 
Elderly  0  100 

Regular  20  80 


Percentane 
Black 

Percentage 
W)uU 

Percentage 
Hispanic 

li  black) 

0 
0 

31.3 
0 

100 
100 
43.7 
100 

25 

0 

100 

- 

0 

100 

- 

0 

100 

- 

0 

100 

100 
0 

- 

Of  nCE  OF  THE  ASSISTA^fr  SECRETARY 
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U.  S.  Dttpartment  of  Housing  and  Urban  Davalopmant 

Washington,  DC.  20410-2000 


3fnc 

FOR  FAIR  HOUSING  AND  EQUAL  OPPORTUNITY  September  2,  1994 


MEMORANDUM  FOR:     FHEO  Office  Directors,  Enforcement  Directors, 
Compliance  Directors,  Staff,  Office  of 
Investigations 


^KertaAfcntenbeQ , 


FROM:  Roberta  AchtenbeQ,  Assistant  Secretary  for 

^ir  Housing  and  Equal  Opportunity 

SUBJECT:  Substantive  and  Procedural  Limitations  on 

Filing  and  Investigating  Fair  Housing  Act 
Complaints  That  May  Implicate  the  First 
Amendment 

This  memorandum  sets  forth  specific  substantive  and 
procedural  restrictions  regarding  the  filing  and  investigation  by 
the  Department  of  complaints  under  the  Fair  Housing  Act  (the  Act) 
that  may  involve  issues  relating  to  the  protections  guaranteed  by 
the  First  Amendment  to  the  United  States  Constitution.' 

It  provides  guidance  to  field  and  Headquarters  staff 
concerning  the  appropriate  handling  of  any  matter  involving  third 
parties,  such  as  neighbors  who  are  not  directly  participating  in 
real  estate  transactions,  who  are  alleged  to  have  violated 
Section  818  of  the  Act,  which  makes  it  unlawful  to  "coerce, 
intimidate,  threaten,  or  interfere  with  any  person  in  the 
exercise  or  enjoyment"  of  rights  under  the  Act. 


'  The  Department  well  recognizes  that  there  may  be 
disagreement  with  the  Department's  decision  not  to  accept 
complaints  in  certain  categories  of  cases  outlined  in  this 
guidance.   This  guidance  is  not  meant  to  circumscribe  the  right 
of  any  individual  who  believes  that  his/her  rights  under  the  Fair 
Housing  Act  have  been  violated  to  seek  redress  through  private 
legal  action.   Nevertheless,  the  Department  recognizes  that  the 
power  and  resources  of  the  state  are  unique  and  that,  for  many 
private  citizens,  being  the  subject  of  a  "federal  investigation" 
can  be  inherently  and  unavoidably  "chilling."  Where  activities 
that  on  their  face  implicate  the  protections  of  the  First 
Amendment  are  the  subject  of  a  complaint,  the  Department  chooses 
to  err  on  the  side  of  the  First  Amendment.   The  Department 
believes  that  the  primacy  of  the  First  Amendment,  which 
guarantees  full  and  unfettered  discussion  in  the  political  forum, 
weighs  against  the  initiation  of  investigations  of  those 
activities  by  the  federal  government  except  under  the  conditions 
set  out  in  this  memorandum. 


241 


Absent  force,  physical  harm,  or  a  clear  threat  of  force  or 
physical  harm  to  one  or  more  individuals,'  public  activities 
directed  toward  achieving  action  by  a  governmental  entity  or 
official  --  even  where  hostile,  distasteful,  and/or  bigoted  -- 
can  be  part  of  a  robust  discussion  of  public  issues.   Activities 
to  urge  governmental  action  are  an  essential  part  of  a 
constitutional  democracy. 

Thus,  this  Department  will  not  accept  for  filing  or 
investigate  any  complaint  under  Section  818  that  involves  public 
activities  that: 

•  are  directed  toward  achieving  action  by  a  governmental 
entity  or  official;  and 

•  do  not  involve  force,  physical  harm,  or  a  clear  threat 
of  force  or  physical  harm  to  one  or  more  individuals. 

Examples  of  the  types  of  public  activities  that  are  "directed 
toward  achieving  action  by  a  governmental  entity  or  official"  and 
are  covered  by  these  guidelines  include: 

•  distributing  fliers,  pamphlets,  brochures,  posters,  or 
other  written  materials  to  the  public  at  large; 

•  holding  open  community  or  neighborhood  meetings; 

•  .writing  articles  or  letters  to  the  editor  or  making 
statements  in  a  newspaper; 

•  conducting  peaceful  demonstrations; 

•  testifying  at  public  hearings;  and 

•  communicating  directly  with  a  governmental  entity 
concerning  official  governmental  matters.' 

Moreover,  in  order  to  ensure  that  the  Department's 
investigative  process  does  not  interfere  with  protected  rights 
under  the  First  Amendment,  no  complaint  alleging  a  violation  of 
Section  818  may  be  filed  absent  prior  formal  approval  from 
Headquarters . 


'  This  memorandum  in  no  way  affects  the  bepartment's 
practice  of  referring  certain  complaints  involving  threats  of 
violence  to  the  Department  of  Justice  for  possible  criminal 
prosection. 

'  This  does  not  include  litigation  filed  in  courts. 
Procedures  for  complaints  alleging  the  filing  of  frivolous 
litigation  are  discussed  separately  in  this  memorandum. 
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Finally,  this  memorandum  details  a  number  of  procedural 
safeguards  designed  to  insure  that,  when  investigations  do 
proceed,  they  are  conducted  promptly  and  in  a  manner  that  does 
not  interfere  or  chill  in  any  way  the  rights  of  individuals  to 
engage  in  speech  protected  by  the  First  Amendment . 

The  Law 

This  Department  must  always  act  with  great  respect  for  the 
constitutional  protections  embodied  in  the  First  Amendment, 
including  the  rights  to  freedom  of  speech,  press,  and  religion, 
and  the  right  to  petition  peaceaibly  the  government  for  redress  of 
grievances.   Where  Fair  Housing  Act  concerns  intersect  with 
First  Amendment  protections,  the  deference  recpaired  under  the 
First  Amendment  to  protected  activities  requires  that  the 
Department  not  engage  in  investigation  of  certain  behavior  which, 
although  alleged  to  be  discriminatory,  is  nonetheless  clearly 
protected  by  the  First  Amendment. 

In  other  cases,  when  the  facts  availaUole  to  the  Department 
do  not  reasonably  indicate  the  precise  applicability  of  the  First 
Amendment,  the  Department's  investigations  must  be  prompt  and 
carefully  tailored  to  be  consistent  with  applicable  First 
Amendment  law  and  must  cease  where  First  Amendment  protection  is 
determined  to  apply.   In  any  case,  increased  sensitivity  to  First 
Amendment  protections  must  be  the  watchword  of  any  investigative 
activity.   The  Department  must  make  every  effort  to  assure  that 
its  actions  do  not  unduly  chill  the  exercise  of  free  speech 
rights. 

It  is  clear  that  the  Supreme  Court  has,  in  the  civil  rights 
context,  determined  that  certain  kinds  of  "speech"  may 
constitutionally  be  prohibited  because  the  speech  is  limited  as 
part  of  a  general  prohibition  against  behavior  which  amounts  to 
unlawful  discrimination  or  interference  with  the  exercise  of 
civil  rights.   See  R.A.V.  v.  City  of  St.  Paul.  112  S.  Ct .  2538 
(1992);  Wisconsin  v.  Mitchell.  113  S.  Ct.  2194,  2200  (1993) 
(citing  Roberts  v.  United  States  Jaycees.  468  U.S.  609,  628 
(1984);  Hishon  v.  King  &  Spalding.  467  U.S.  69,  78  (1984);  Runyon 
V.  McCrary.  427  U.S.  160,  176  (1976)). 

The  Fair  Housing  Act,  therefore,  constitutionally  prohibits 
certain  combinations  of  speech  with  behavior  and  speech  itself 
that  rises  to  the  level  of  conduct.   For  example,  where  third 
parties,  such  as  neighbors,  engage  in  behavior,  including  speech, 
which  is  coercive,  threatening,  intimidating  or  harassing,  the 
behavior  may  violate  Section  818  of  the  Act.   See,  e.g.  . 
Sofarelli  v.  Pinellas  County.  931  F.2d  718  (11th  Cir.  1991); 
People  Helpers  Foundation  v.  Richmond.  781  F.  Supp.  1132  (E.D. 
Va.  1992);  HUD  v.  Johnson.  HUDALJ  06-93-1316-8  (HUD  Office  of 
Admin.  Law  Judges  7-26-94);  HUD  v.  Williams.  2  Fair  Housing-Fair 
Lending  (Prentice  Hall),  1  25,007  (HUD  Office  of  Admin.  Law 
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Judges  2-18-93);  HUD  v.  Weber.  2  Fair  Housing-Fair  Lending 
(Prentice  Hall),  ^  24,041  (HUD  Office  of  Admin.  Law  Judges  2-18- 
93)  . 

In  order  to  ensure  that  First  Amendment  rights  are  not 
chilled,  the  steps  detailed  in  this  memorandum  must  be  followed 
in  any  case  involving  alleged  violations  of  Section  818  of  the 
Act  by  third  parties  not  directly  involved  in  a  real  estate 
transaction. 

Complaint  Review 

Allegations  that  public  activities  coerced,  intimidated, 
threatened,  or  interfered  with  a  person's  exercise  or  enjoyment 
of  rights  under  the  Fair  Housing  Act  will  not  be  accepted  for 
filing  if  those  public  activities: 

•  were  directed  toward  achieving  action  by  a  governmental 
entity  or  official;  and 

•  did  not  involve  force,  physical  harm,  or  the  threat  of 
force  or  physical  harm  to  one  or  more  individuals. 

Each  case  submitted  for  filing  must  be  reviewed  on  its  own 
facts.   Examples  of  the  types  of  public  activities  that  are 
"directed  toward  achieving  action  by  a  governmental  entity  or 
official"  include: 

•  distributing  fliers,  pamphlets,  brochures,  posters,  or 
other  written  materials  to  the  public  at  large; 

•  holding  open  community  or  neighborhood  meetings; 

•  writing  articles  or  letters  to  the  editor  or  making 
statements  in  a  newspaper; 

•  conducting  peaceful  demonstrations;* 


*  In  certain  circumstances  where  such  activities  repeatedly 
occur  in  close  proximity  to  a  captive  audience,  such  as  in  front 
of  an  individual's  home,  a  claim  under  the  Fair  Housing  Act  may 
be  cognizable.   See,  e.g. .  People  Helpers  Foundation  v.  Richmond. 
781  F.  Supp.  1132  (E.D.  Va.  1992)  (a  course  of  harassment,  which 
included  neighbors  organizing  in  front  of  a  group  home  for 
persons  with  disabilities,  using  derogatory  language  to  refer  to 
the  occupants,  and  photographing  occupants  and  volunteers,  stated 
a  claim  under  Section  818) .   Because  of  the  complexity  of  the 
legal  analysis  required  in  these  cases,  however,  Inta)ce  staff  are 
directed  to  refer  allegations  of  this  type  to  Headquarters 
immediately.   No  such  complaint  may  be  filed  without  prior 
written  approval  from  Headquarters. 
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•  testifying  at  public  hearings;  or 

•  otherwise  communicating  with  a  governmental  entity 
concerning  an  official  governmental  matter.' 

An  intemperate  and  perhaps  even  hostile  statement  made  at  a 
zoning  hearing  that  has  the  effect  of  making  persons  protected  by 
the  Fair  Housing  Act  feel  unwelcome  in  a  neighborhood  will  not  be 
sufficient  for  filing  a  complaint  or  beginning  an  investigation 
under  the  Fair  Housing  Act. 

Furthermore,  in  order  to  assure  meucimum  protection  for 
freedom  of  speech,  no  complaint  involving  speech  under  Section 
818  may  be  accepted  for  filing  cibsent  prior  written  approval  from 
Headquarters . 

Cases  Involving  Frivolous  Litigation 

Where  the  action  alleged  to  be  discriminatory  is  the  filing 
or  prosecution  of  a  lawsuit,  similar  standards  will  apply.   A 
lawsuit  which  is  frivolous  can  be  a  violation  of  the  Act. 
Sofarelli  v.  Pinellas  County.  931  F.2d  718,  725  (11th  Cir.  1991); 
Woods -Drake  v.  Lundv.  667  F.2d  1198,  1202  (5th  Cir.  1982);  Miller 
V.  Towne  Oaks  East  Apartments.  797  F.  Supp.  557,  561-62  (E.D. 
Tex.  1992);  U.S.  v.  Scott.  788  F.  Supp.  1555,  1561  (D.  Kan. 
1992)  ;  Northside  Realty  Associates.  Inc.  v.  Chapman.  411  F.  Supp. 
1195,  1199-1200  (N.D.  Ga.  1976);   HUD  v.  Grappone.  2  Fair 
Housing-Fair  Lending  (P-H) ,  1  25,059  (HUD  Office  of  Admin.  Law 
Judges  10-1-93);  U.S.  v.  Robinson.  2  Fair  Housing-Fair  Lending 
(P-H),  1  15,881  (D.  Conn.  1993)  (Magistrate  Judge's  Opinion). 

However,  given  the  sensitivity  and  complexity  of  the  issues 

relating  to  such  litigation,  all  situations  involving  claims  that 

litigation  aunounts  to  a  violation  of  Section  818  must  be  cleared 
with  Headquarters  before  the  complaint  is  filed. 

Investigatory  Process 

To  avoid  infringing  upon  protected  speech,  any  investigation 
which  may  be  necessary  to  obtain  information  about  the  extent  to 
which  the  First  Amendment  may  be  applicable  should  be  prompt, 
narrowly  tailored  to  gather  sufficient  preliminary  data  to  allow 
such  a  decision  to  be  made,  and  conducted  in  close  consultation 
with  counsel.   Headquarters  must  concur  in  the  investigative  plan 
for  all  cases  relating  to  possible  First  Amendment  issues  before 
the  investigation  is  conducted. 

Where  investigation  is  undertaken,  particularly  when  the 
speech  is  on-going,  great  care  must  be  taken  to  avoid  chilling 
the  First  Amendment  rights  of  the  speakers.   Such  care  must 
include,  at  a  minimum,  conducting  an  expedited  investigation  and 


'  This  does  not  include  litigation  filed  in  courts. 


245 


avoiding  any  direct  or  indirect  interference  with  any  on-going 
speech.   Where  possible,  investigation  of  speech- related  activity 
protected  by  the  First  Amendment  should  be  conducted  through 
public  records,  such  as  transcripts  or  tapes  of  hearings, 
newspaper  records,  or  inter-views  of  public  decision  makers, 
rather  than  interviews  of  the  speakers  or  review  of  private 
correspondence . 

Production  of  Documents 

In  no  circumstances  should  document  requests  be  made  or  a 
subpoena  be  served  or  threatened  in  an  effort  to  acquire 
membership  lists,  fundraising  information  or  financial  data  of  an 
organization  that  is  or  may  be  engaging  in  protected  speech 
activities. 

Conciliation  Efforts 

In  Section  810(b)  of  the  Fair  Housing  Act,  Congress  mandated 
that  conciliation  efforts  be  made  in  every  case,  where  feasible, 
from  the  initial  date  that  a  complaint  is  filed.   Because  the 
government  carries  special  responsibilities  under  the  First 
Amendment  that  private  parties  do  not,  special  sensitivity  to 
constitutional  concerns  must  be  demonstrated  in  the  preparation 
and  transmittal  of  conciliation  proposals.   Under  no 
circumstances  should  the  Department  propose  or  transmit  any 
proposals  that  would  circumscribe  the  First  Amendment  rights  of 
any  party  to  the  complaint. 

By  following  these  guidelines,  the  Department  can  be  certain 
that  any  investigations  that  are  conducted  will  not  chill 
protected  political  speech  in  any  manner.   Questions  regarding 
this  guidance  or  specific  situations  should  be  addressed  to  Sara 
K.  Pratt,  Director,  Office  of  Investigations  at  (202)  708-0836. 
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San  Francisco.  California  04102-3444 


UNITED  STATES  OF  AMERICA 

DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

OFFICE  OF  ADMINISTRATIVE  LAW  JUDGES 


The  Secretary,  United 
States  Department  of 
Housing  and  Urban 
Development,  on  behalf  of 
Erlinda  Sanchez  and  Armando 
Sanchez, 

Charging  Parties  )   HUDALJ  09-93-2148-1 


David  Fitzgerald,  Kathryn 
Fitzgerald,  William  De  Rose 
and  liinda  De  Rose 

Respondents. 


DETERMINATION  OF  REASONABLE  CAUSE 
AND  CHARGE  OF  DISCRIMINATION 


I. 


JURISDICTION 


On  or  about  December  9,  1992,  Complainants  Erlinda  and 
Armando  Sanchez,  aggrieved  persons,  filed  a  verified  complaint 
with  the  United  States  Department  of  Housing  and  Urban 
Development  (HUD) .   The  complaint  alleges  that  Respondents 
violated  the  Fair  Housing  Act  by  discriminating  against 
complainants  because  of  the  handicap  of  the  proposed  residents  of 
a  group  home  they  intend  to  operate  in  Bakersfield,  California. 
See  42  U.S.C.  S  3601-3619  (1989). 

The  Fair  Housing  Act  authorizes  the  issuance  of  a  Charge  of 
Discrimination  on  behalf  of  aggrieved  persons  following  an 
investigation  and  a  determination  that  reasonable  cause  exists  to 
believe  a  discriminatory  housing  practice  has  occurred.  42  U.S.C. 
SS  3610(g)(1)  and  (2).   The  Secretary  of  HUD  has  delegated  to  the 
General  Counsel  who,  in  turn,  has  delegated  to  the 
RegionalCounsel  the  authority  to  issue  such  charges.  56  F.R.  2931 
(January  25,  1991).   In  the  instant  case,  the  Regional  Counsel 
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has  determined  that  reasonable  cause  exists  to  believe  a 
discriminatory  housing  practice  has  occurred  and  has  authorized 
the  issuance  of  this  Charge  of  Discrimination. 

II.   SUMMARY  OF  ALLEGATIONS  IN  SUPPORT  OF  THIS  CHARGE 

Based  on  HUD's  investigation  of  the  allegations  contained  in 
the  above  complaint,  the  Secretary  has  reasonable  cause  to 
believe  that  respondents  have  injured  complainants  by 
discriminating  against  them  on  the  basis  of  the  handicap  of 
proposed  residents  of  complainant's  group  home,  in  violation  of 
42  U.S.C.  $  3604(f)(1)(B),  (f)(2)(B),  and  (f)(3)(B).   The 
allegations  that  support  this  charge  of  discrimination  are  as 
follows > 

A.   Legal  Authority 

1.  It  is  unlawful  to  "make  unavailable  or  deny  a  dwelling 
to  any  buyer  or  renter  because  of  a  handicap  of  ...  a 
person  residing  in  or  intending  to  reside  in  that 
dwelling  after  it  is  .  .  .  made  available."   42  U.S.C. 

S  3604(f)(1)(B). 

2.  It  is  unlawful  to  "discriminate  against  any  person  in 
the  terms,  conditions,  or  privileges  of  sale  or  rental 
of  a  dwelling  .  .  .  because  of  a  handicap  of  ...  a 
person  residing  in  or  intending  to  reside  in  that 
dwelling  after  it  is  so  sold,  rented,  or  made 
available."   42  U.S.C.S  3604(f)(2)(B). 

3.  Discrimination  on  the  basis  of  handicap  includes  "a 
refusal  to  make  reasonable  accommodations  in  rules, 
policies,  practices,  or  services,  when  such 
accommodations  may  be  necessary  to  afford  (a 
handicapped  person]  equal  opportunity  to  use  and  enjoy 
a  dwelling."   42  U.S.C.  §  3604(f)(3)(B). 

4.  Handicap"  with  respect  to  a  person  is  defined  in  the 
Act  as  " ( 1 )  a  physical  or  mental  impairment  which 
substantially  limits  one  or  more  of  such  person's  major 
life  activities,  (2)  a  record  of  having  such  an 
impairment,  or  (3)  being  regarded  as  having  such  an 
impairment."   42  U.S.C.S  3602 (h) ( 1) (2) (3) . 


5.    The  complainants  and  aggrieved  parties,  Erlinda  and 
Armando  Sanchez,  own  the  subject  property  located  at 
7604  Kroll  Way  in  the  residential  community  known  as 
Stockdale  Estates,  in  Bakersfield  California. 
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6.  Reepondents  David  Fitzgerald,  Kathryn  Fitzgerald, 
William  DeRose,  and  Linda  DeRose  are  residential 
property  owners  in  Stockdale  EBtates. 

Factual  Alleaatione 

7.  On  or  about  May  12,  1992,  complainants  Erlinda  and 
Armando  Sanchez  purchased  the  subject  property 
(herein..f ter  referred  to  as  the  "Sanchez  home"  or 
"group  home").   Complainants  intend  to  open  and  operate 
the  property  as  a  residential  care  facility  for  six  or 
fewer  mentally  or  physically  disabled  adults. 
Prospective  residents  of  the  home  have  severe  physical 
and  mental  impairments  which  limit  their  ability  to 
perform  everyday  activities  such  as  walking,  speaking, 
and  learning.   Accordingly,  the  proposed  residents  of 
the  subject  property  are  handicapped  persons  as  defined 
by  the  Act.   42  U.S.C.  S  3602(h) ( 1) (2) (3) . 

8.  The  Sanchez  home  is  licensed  by  California's  Department 
of  Health  Services  as  a  six-bed  intermediate  care 
facility  for  the  developmentally  disabled.   To  assure 
the  right  of  the  mentally  and  physically  handicapped  to 
live  in  normal  residential  surroundings,  California  law 
provides  that  such  homes  "shall  be  a  permitted  use  in 
all  residential  zones  .  .  .  for  single  family 
dwellings."   (Cal  Wei.  fc  Inst.  Code  $5116  para.  2) 

9.  Under  California  law,  even  if  the  home  is  occupied  by 
persons  who  are  unrelated: 

.  .j  .  a  residential  facility  which 
sedves  six  or  fewer  persons  shall 
be 'considered  a  residential  use  of 
property  for  the  purposes  of  this 
article.   In  addition,  the 
residents  and  operator  of  euch  a 
facility  shall  be  considered  a 
family  for  the  purposes  of  any  law 
or  zoning  ordinance  which  relates 
to  the  residential  use  of  property 
pursuant  to  this  article. 

For  the  purpose  of  all  local 
ordinances,  a  residential  facility 
which  serves  six  or  fewerpersons 
shall  not  be  includes  within  the 
definition  of  a  boarding  housing, 
rooming  housing,  institution  .  .  . 
or  other  similar  term  which  implies 
that  the  residential  facility  is  a 


249 


-4- 

buelnesB  run  for  profit  or  differs  in 
any  other  way  from  a  family  dwelling. 

(Cal.  Health  &  Safety  Code  &  1566.3) 

10.  In  preparation  for  opening  the  group  home,  complainants 
undertook  substantial  interior  renovation  to  modernize 
the  house,  and  render  it  handicap  accessible. 

11.  Complainant  has  obtained  all  state  and  local  licenses 
and  permits  necessary  to  operate  the  group  home  and  in 
September,  1992  was  ready  to  receive  residents. 

12.  The  Kern  Regional  Center,  a  private  non-profit 
cooperation  concerned  with  the  treatment  and  housing  of 
persons  with  physical  and  mental  disabilities,  assigned 
six  of  its  disabled  clients  to  the  Sanchezes'  facility. 
These  persons,  five  of  whom  have  filed  complaints  with 
HUD,  were  waiting  to  move  into  the  home  at  the  time  of 
the  discriminatory  acts  described  herein. 

13.  The  homes  in  Stockdale  Estates  are  subject  to  a 
Declaration  of  Restrictions  which  provide  that  "no  lot 
shall  be  used  except  for  residential  purposes." 

On  or  about  July  13,  1993,  prior  to  the  opening  of 
their  group  home,  complainants  received  a  letter  from 
an  attorney  for  the  respondents.   The  letter  expressed 
the  concerns  of  the  respondents  and  "virtually  all  of 
the  property  owners  in  Stockdale  Estates  with  whom  we 
have  had  contact"  about  the  intended  use  of  the 
property,  and  advised  complainant  that  respondents  were 
seeking  a  temporary  restraining  order  preventing 
complainants  from  using  the  property  in  "any  manner 
inconsistent  with  California  law  and  the  property 
rights  of  those  individuals  presently  living  in  the 
Stockdale  Estates  area." 

14.  Prior  to  the  planned  opening  of  the  group  home,  several 
residents  of  Stockdale  Estates  voiced  opposition  to  the 
use  of  the  property  as  a  residential  care  facility  for 
the  disabled.   Discriminatory  statements  about  the 
future  residents  of  the  Sanchez  home  were  made, 
including  a  statement  from  one  resident  who  told  a 
newspaper  reporter  "its  going  to  affect  property 
values.   I  don't  care  what  they  say.   Its  still  an 
institution--  they're  putting  in  special  ramps  and 

—doors .  " 

15.  Prior  to  the  planned  opening  of  the  group  home,  an 
unsigned  and  undated  flyer  was  circulated  throughout 
Stockdale  Estates.   The  flyer  advised  that  children  in 
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the  Bubdiviaion  may  be  at  risk  from  "mentally  damaged" 
adults  who  were  being  moved  into  the  Sanchez  home. 

16.  On  August  7,  1992,  respondents  obtained  a  preliminary 
injunction  in  the  Superior  Court  for  Kern  County, 
California  (Case  No.  92-221138)   prohibiting  the 
complainants  t 

a.  From  using  said  residence  at  7604 
Kroll  Way  in  any  manner  other  than  as 
for  residential  purposes  as  specified  in 
the  CC&R's  .... 

b.  From  housing  any  persons  unrelated 
to  the  defendants  at  7604  Kroll  Way  as  a 
means  of  providing  personal  services, 
supervision,  or  aEEistance  as  a  means  of 
providing  for  their  residential  care 
whether  for  a  fee  or  for  profit,  or 
otherwise,  for  example,  as  an 
intermediate  care  facility. 

17.  The  previous  owner  of  the  Sanchez  home  had  a  business 
license  assigned  to  the  residence. 

18.  At  the  time  that  respondents  were  seeking  to  enjoin  the 
opening  of  the  Sanchez  home,  at  least  thirty  (30) 
business  licenses  were  issued  to  other  homeowners  in 
Stockdale  Estates. 

19.  Respondents  have  not  claimed  that  business  licensee 
issued  to  other  residences  in  Stockdale  Estates 
constitute  a  violation  of  the  Declaration  of 
Restrictions. 

20.  Because  of  the  temporary  injunction,  complainants  have 
been  unable  to  open  their  group  home. 

D.   Fair  Housing  Act  Violations 

20.  Respondents  have  made  the  subject  property  unavailable 
to  complainants  and  the  proposed  residents  of  the 
house,  because  of  the  handicaps  of  these  residents,  in 
violation  of  42  U.S.C.S  3604(f)(1)(B). 

21.  Respondents  have  selectively  enforced  the  Declaration 
of  Restrictions,  taking  legal  action  to  prohibit  what 
they  contend  is  the  "commercial  activity"  of  the 
proposed  group  home  while  allowing  other  commercial 
activity  in  Stockdale  Estates  unrelated  to  handicapped 
persons  to  continue.   As  such,  respondents  have 
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diacrlminated  against  complainants  in  the  terms, 
conditions,  and  privileges  of  use  of  a  home  in 
Stockdale  Estates,  based  on  the  handicaps  of  the 
proposed  residents  of  the  group  home,  in  violation  of 
42  U.S.C.  S  3604(f)(2)(B). 

22.  In  the  alternative,  a  reasonable  accommodation  in  the 
Declaration  of  Restrictions,  allowing  complainants  to 
have  paid  staff  at  the  group  home  is  necessary  to 
afford  complainant  and  the  proposed  residents  equal 
opportunity  to  use  and  enjoy  the  house.   Respondents' 
failure  to  make  such  accommodation  violates  the  Act,  42 
U.S.C.  S  3604(f) (3)(B) . 

23.  As  a  result  of  the  actions  of  respondents,  complainants 
have  suffered  damages  including  economic  loss, 
emotional  distress,  and  the  loss  of  an  important 
housing  opportunity. 

III.  FIKAL  INVESTIGATION  RBPORT 

This  Determination  of  Reasonable  Cause  and  Charge  of 
Discrimination  is  supported  by  evidence  gathered  by  HUD 
investigators  and  documented  in  a  Final  Investigative  Report.   A 
copy  of  this  Final  Investigative  Report  will  be  provided  to  any 
aggrieved  person  or  to  any  respondent  upon  written  request  for 
such. 

LaVera  Gillespie,  Director 

Office  of  Fair  Housing  and  Equal  Opportunity 

450  Golden  Gate  Avenue 

P.O.  Box  36003 

San  Francisco,  California,   94102 

(415)  556-0800 

IV.  CONCLUSION 

WHEREFORE,  the  Secretary  of  Housing  and  Urban  Development, 
through  the  Office  of  the  Regional  Counsel  and  pursuant  to  42 
U.S.C.  S  3610(g)(2)(A)  of  the  Fair  Housing  Act,  hereby  charges 
Respondents  with  engaging  in  discriminatory  housing  practices  in 
violation  of  42  U.S.C.  S  3604  of  the  Act  and  prays  that  an 
orderbe  issued  that: 

1 .  Declares  that  the  discriminatory  housing  practices  of 
Respondents,  as  set  forth  above,  violate  the  Fair 
Housing  Act,  42  U.S.C.  SS3601-19; 

2.  Enjoins  Respondents,  their  agents,  employees,  and 
successors,  and  all  other  persons  in  active  concert  or 
participation  with  them,  from  discriminating  because  of 
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UNITED  STATES  DISTRICT  COURT  ? 

FOR  THE  / 

NORTHERN  DISTRICT  OF  TEXAS  j 


UNITED  STATES  OF  AMERICA, 
Plaintiff, 

V. 


Defendants. 


W.J.  and  ANN  WAGNER,  ) 

MRS.  EDWARD  D.W.  HARDIN,  TOM  ) 

and  OLGA  GRIFFIN,  THOMAS  E.  ) 

and  DORIS  H.  BRENTS,  ELEANORE  ) 

DIRKS,  RAY  TROUTMAN,  VITO  end  ) 

SONIA  CIRACI,  ) 

) 


CIVIL  ACTION  NO, 


3 
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O  "^  \J 
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COKPLAINT 
The  Unit£d  States  of  ^jr.erica  Ellegcs  as  follows: 

1.  This  action  is  brought/  pursuant  to  Section  812(c)  of 
the  Fair  Housing  Act,  as  anended,  42  U.S.C.  §  3612 (o),  by  the 
United  States  on  behalf  of  Edward  and  Kancy  Pine. 

2.  This  Court  has  jurisdiction  over  this  action  pursuant 
•CO  28  U.S.C.  5  1345  and  42  U.S.C.  §  3612(o). 

3.  Corplainants  Edward  and  Nancy  Pine  are  residents  of 
Tarrant  Cour.-v,  Texas.   In  June,  199:,  Complainants  owned  the 
single-f a-.ily  residence  located  at  6341  Juneau  Road,  Fort  vrorth, 
Texas,  vhic'r.  is  located  in  an  area  known  as  "RidgTrar".   T'r.5 
housft  located  at  6341  Juneau  Road  is  a  dwelling  within  the 
neaning  of  Section  S02(b)  of  the  Fair  Kousino  Act,  as  ar.er.::sd, 
42  U.S.C.  5  3e02(b) . 
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4.  Defendants  are  residents  of  Tarrant  County,  Texas.   in 
June,  1991,  each  of  the  Defendants  owned  or  lived  in  a  single- 
family  residence  in  the  Ridgmar  area  of  Tarrart  County,  Texas. 

5.  In  June,  1991,  the  Pines  contracted  to  sell  their 
residence  at  6341  Juneau  Road  to  the  Tarrant  County  Mental 
Health-Mental  Retardation  Association  ("MHMR") .   The  KHMR  intend- 
ed to  use  the  residence  at  6341  Juneau  Road  as  a  group  hone  for 
six  unrelated  children  with  mental  retardatior. 

6.  The  intended  residents  of  the  group  home  to  be  operated 
by  MHMR  were  individuals  with  handicaps  withir  the  meaning 

of  Section  802 (h)  of  the  Fair  Housing  Act,  as  amended, 
42  U.S.C.  §  3602(h) .  ' 

7.  On  or  about  July  1,  1591,  Defe.adants  filed  a  lawsuit 

in  Texas  state  court  intended  to  prevent  the  sale  of  the  resi- 

cence  at  6341  Juneau  Road  to  I-IKMR  because  of  the  handicap 

*"•-#■■ 
of  the  prospective  residents.   The  lawsuit  was  captioned 

W.J.  Wagner  ■  et  al.  v.  Edv/ard  Pine,  et  al.,  Nc  .  48-136087-91. 

The  lawsuit  cslayed  the  sale  of  the  residence  at  6341  Juneau  Road 

to  the  MKMR.   The  lawsuit  had  no  rational  basis  in  law  cr  fact 

and  sought  ar.  illegal  objective. 

8.  7hs  Pines  filed,  pursuant  to  Sectior  810(a)  of  tr.c  Fair 
Housing  Act,  as  anended,  42  U.S.C.  §  3610(a),  a  co~.plaint  with 
the  United  States  Department  of  Housing  and  Urban  Development 
(hereinafter  ''HUD")  on  Septenber  13,  1991,  alleging  that  they  had 
been  discr ir.ir.ated  against  in  the  sele  cf  their  cv.'ellinc  because 
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of  the  handicaps  of  the  persons  intending  to  reside  in  the 
dwelling  after  it  was  to  be  sold. 

9.  Pursuant  to  the  requirements  of  Sections  810(a)  and  (b) 
of  the  Fair  Housing  Act,  as  amended,  42  U.S.C.  §§  3610(a)  and 

(b) ,  the  Secretary  of  HUD  conducted  an  investigation  of  the 
Pines'  complaint,  attempted  to  conciliate  without  success,  and 
prepared  a  final  investigative  report. 

10.  Based  on  the  information  gathered  in  the  investigation, 
the  Secretary,  pursuant  to  42  U.S.C.  §  3610(g)(1),  determined 
that  reasonable  cause  exists  to  believe  that  discriminatory 
housing  prac-ices  have  occurred.   Therefore,  on  October  19,  1994, 
the  Secretary  issued  a  Charge  of  Discrimination  pursuant  to 

42  U.S.C.  §  3610(g)(2)(A),  charging  that  the  Defendants  had 
violated  sec-ion  818  of  the  Fair  Housing  .^.ct,  as  a.mendec, 
42  U.S.C.  §  3617.  J  ^-  ,  - 

11.  Or.  October  28,  1994,  Defendants  W.J.  and  Ann  Wagner 
elected  to  have  the  charge  resolved  in  a  federal  civil  action 
pursuant  to  42  U.S.C.  §  3612(a). 

12.  Th=  Secretary  hss  authorized  the  Attcrnsy  Cenercl  zo 
con.T.snce  a  civil  action  on  behalf  of  Eci'->"ard  enci  Narcy  Pir.e 
pursuant  to  42  U.S.C.  §  J612(o). 

13.  Dsfendants,  through  their  actions  referred  to  in 
paragraph  7  =cove,  have  coerced,  threatened,  intimidated  or 
interfered  with  Edward  and  Nancy  Pine  on  acccunt  of  their  having 
aid-sd  or  er.ccuraged  other  persons  in  the  exercise  or  enjov— .ant  of 
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rights  granted  or  protected  by  42  U.S.C.  §  3604(f),  in  violation 
of  42  U.S.C.  §  3617. 

14.  The  Pines  are  aggrieved  persons  as  defined  in  Section 
802(i)  of  the  Fair  Housing  Act,  as  amended,  42  U.S.C.  §  3602(i), 
and  have  suffered  damages  as  a  result  of  the  actions  of  the 
Defendants.  '        • 

15.  The  discriroinatory  actions  of  Defendants  were  inten- 
tional, willful  and  taken  in  disregard  of  the  rights  of  Edward 
and  Nancy  Pine. 

IvKEREFORE,  the  United  States  prays  that  the  Courjt  enter  an 
ORDER  that: 

1-    Declares  that  the  discriminatory  hojsing  practices  of 
Defendants  as  set  forth  above  violate  the  Fair  Housing  Act,  as 
amended,  42  U.S.C.  §§  3601-3619; 

2.  Enjoins  Defendants,  thfei:^  agents,  e:iiploye=s,  and 
successors,  and  all  other  persons  in  active  concert  or  participa- 
tion with  any  of  them,  fron  discriminating  on  account  of  handicap 
against  any  parson  in  any  aspect  of  the  sale  of  a  dwelling; 

3.  .*iW5rds  such  damages  as  will  fully  compensate  Edward  and 
Nancy  Pine  for  their  injuries  occasioned  by  Disfendants'  csniel  of 
equal  housiny  opportunity,  pursuant  to  Sections  E12(o)(3;  and 
S13(c)  of  tha  Fair  Housing  Act,  42  U.S.C.  §§  :>612(o)(3),  36j.3(c); 
and 

4.  Av/ards  punitive  car.agss  to  Edward  and  Kancy  Pir.e 
pursuant  to  Se-jtions  sl2(o)(3)  and  813(c)  of  the  Fair  .Housing 
Act,  42  U.S.C.  §5  3612(o)(3),  3613(c). 
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The   United   States   further  prays   for   such  additional    relief 
as   the   interests   of   justice  nay   require. 


Paul   E.  Coggins 

United  States  Attorr^y 

Katheriije  S.  McGovem 

Assistant  United  States  Attorriey 

1100  Cooxnerce  Street 

Third  Floor 

Dallas,  TX  75242 

(21A)   767-0931 


Janet  Reno 
Attorney  General 


)eval  trT'Petrick 
Assistant  ;>ttorney  General 
Civil  Rights  Division 


/ 


Paul    F.    Harcock 
Chief,    Housing   and   Civil 
Enforcenent   Section 


A 


c 


Brian  F.    Keffernan 
Gavin   C.    Dcwell 
■Attorneys 

U.S.    Department   of   Justice 
Civil   Rights   Division 
Housing   and    Civil    Enfcrcenent 

Section 
P.O.    Eox   6^955 
Washington,    D.C.    200j5-595c 
(202)     307-:-S03 
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NO.       48-136087-91 


W.    J.   WAGMEK,    ANN   H.    WAGNER, 
KRS.   EDHAAD  D.    W,    HARDIK, 
KUFTOD  DAVID,    PAT  F.    DAVIS, 
TOM  GRIFFIN.    GREG   BROOKS, 
PAUL  LEOHAHD,    CINDY  LEONARD, 
TOM  BREMT,   MRS-    T.    E.    3RENT, 
GKOVER  RIDDLE.    MARTHA  RIDDLE, 
CARL  ALEXANDER,    PAT  ALEXANDER, 
ELEANORS  DIRKS,    ROBERT  TRUELSON, 
NORMA  TRUELSON,    RAY  TROOTMAN, 
JO  ANN  TROUTHAN,    GORDON  STONE, 
MARTHA  STONE,    YITO  CIRACI, 
50NIA  CIRACI, 


Plaintiffs, 


V. 


EDWARD  PINE,  RATTIKIN  TITLE 
COHPMY  AND  MENTAL  HEALTH  - 
MENTAL  RETARCATION  ASSOCIATION, 

Defendants. 


IN  THE  DISTRICT  COURT  OF 


TARRANT  COUNTY,  TEXAS 


4  8TH  JUDICIAL  DISTRICT 


ORDER  OF  KON-SUIT 


OH  THIS  L  <3ay  of  /^i^rv'^c*^*'^     .     1992,  came  on  to  be 

heard  Plaintiffs'  Notice  of  Non-Suit  as  to  the  remaining 
Defendant,  Tarrant  County  Mental  Health-^gntal  -  Retardation 
Services,  and  the  Court  having  examined  the  pleadings  on  file 
herein  is  of  the  opinion  that  said  Notice  of  Non-Suit  is  well 
founded  and  it  is  hereby  entered  and  the  above-numbered  and 


styled  case  is  hereby  non-suited. 

'/   dav  of  y'^/^xy-'^'^-u 


SIGNED  this 


day  of 


1992. 
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